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Presidential Documents

Title 3—

The President

Proclamation 9497 of September 16, 2016

Constitution Day and Citizenship Day, Constitution Week,
2016

By the President of the United States of America

A Proclamation

Tasked with the awesome responsibility of building a Government to endure
for generations to come, a band of dedicated patriots gathered in Philadelphia
in 1787, seeking to build a more stable and permanent framework for a
nascent democracy. Passionate debates and intense negotiation gave way
to lasting compromise, and a document emerged that became the bedrock
of America. Signed on September 17, the Constitution of the United States
has steered our country through ever-changing times. It guides us as leaders
on the world stage and safeguards the fundamental rights of our citizens.
And it guarantees that the greatness of our Nation never depends on any
one person—it requires the full and active participation of an engaged and
vibrant citizenry.

The vision of self-government laid out in our Constitution is dependent
on Americans doing the hard and sometimes frustrating—yet always essen-
tial—work of citizenship. Being a citizen is a responsibility that challenges
each of us to stay informed, to speak out when something is not right
or not just, and to come together to shape the course our country will
take. Citizenship is a commitment, calling on us to stand up for what
we believe in and to exercise our rights to protect the rights of others.
The Bill of Rights and other amendments added in the decades that followed
have paved the way for progress, and they embody a truth held since
our founding: the simple but powerful idea that people who love their
country can change it for the better.

America is more than a piece of land—it is an idea, a place where we
can contribute our talents, fulfill our ambitions, and be part of something
bigger than ourselves. Each year on Citizenship Day, we celebrate our newest
citizens who raise their hands and swear a sacred oath to join our American
family. The journey they have taken reminds us that immigration is our
origin story. For centuries, immigrants have brought diverse beliefs, cultures,
languages, and traditions to our country, and they have pledged to uphold
the ideals expressed in our founding documents. They come from all around
the world, mustering faith that in America, they can build a better life
and give their children something more. That is why I was proud to create
the White House Task Force on New Americans, which is helping to build
welcoming communities around our country and enhance civic, economic,
and linguistic integration for immigrants and refugees. Through the Task
Force, Federal agencies and local communities are working together to raise
awareness about the rights, responsibilities, and opportunities of citizen-
ship—and to give immigrants and refugees the tools they need to succeed.

As a Nation of immigrants, our legacy is rooted in their success. Their
contributions help us live up to our founding principles. With pride in
our diverse heritage and in our common creed, we affirm our dedication
to the values enshrined in our Constitution. We, the people, must forever
breathe life into the words of this precious document, and together ensure
that its principles endure for generations to come.
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[FR Doc. 2016-22951
Filed 9-21-16; 8:45 am)]
Billing code 3295-F6-P

In remembrance of the signing of the Constitution and in recognition of
the Americans who strive to uphold the duties and responsibilities of citizen-
ship, the Congress, by joint resolution of February 29, 1952 (36 U.S.C.
106), designated September 17 as ‘“Constitution Day and Citizenship Day,”
and by joint resolution of August 2, 1956 (36 U.S.C. 108), requested that
the President proclaim the week beginning September 17 and ending Sep-
tember 23 of each year as “Constitution Week.”

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, do hereby proclaim September 17, 2016, as Constitution Day
and Citizenship Day, and September 17 through September 23, 2016, as
Constitution Week. I encourage Federal, State, and local officials, as well
as leaders of civic, social, and educational organizations, to conduct cere-
monies and programs that bring together community members to reflect
on the importance of active citizenship, recognize the enduring strength
of our Constitution, and reaffirm our commitment to the rights and obligations
of citizenship in this great Nation.

IN WITNESS WHEREOF, I have hereunto set my hand this sixteenth day
of September, in the year of our Lord two thousand sixteen, and of the
Independence of the United States of America the two hundred and forty-
first.
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Proclamation 9498 of September 16, 2016

National Farm Safety and Health Week, 2016

By the President of the United States of America

A Proclamation

For generations, farmers and ranchers have formed the backbone of our
economy and shaped the course of our Nation. They have served as critical
stewards of our environment and natural resources. Toiling day in and
day out in rural communities across our country, their dedication and dogged
work ethic provide us with food, fuel, and other necessities, sustaining
our people and our communities. Throughout National Farm Safety and
Health Week, we honor their significant contributions by reaffirming our
commitment to bolstering programs and practices that promote health and
safety on America’s farms.

Millions of farmers and their families face a variety of unsafe conditions
when they wake up for work each morning. Extreme weather, and exposure
to livestock or hazardous chemicals can pose threats to their safety. Much
of their work takes place in dangerous environments and with potentially
harmful equipment, such as wells, silos, and grain bins. And putting in
long hours of physical labor can also cause illness or injury. Our farmers
and ranchers are exposed to too many of these dangers, and we must
ensure they are equipped with the tools, trainings, and resources they need
to take proper precautions and safety measures in their workplaces.

To reduce work-related accidents and deaths among farming communities,
my Administration has encouraged regular participation in health and safety
programs. Increasing awareness of proper procedures is crucial, and farmers
and farmworkers can improve their safety practices by correctly handling
materials and inspecting machinery, paying careful attention to instructions
and labels on products and equipment, and practicing and communicating
plans for emergency response. Because many farms and ranches are family
businesses, we have partnered with people across our country to help for-
malize youth farm safety education to improve farm safety for children.

The best farmers in the world have enriched our Nation and driven our
agriculture sector forward; it is our shared duty to ensure their health
and safety, because we all have a stake in the well-being of those who
provide us with food and energy. By maintaining safe work environments
and taking steps to practice caution on our farms, we can minimize risks
and increase productivity in one of the greatest and most essential industries
in America.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim September 18 through
September 24, 2016, as National Farm Safety and Health Week. I call upon
the agencies, organizations, businesses, and extension services that serve
America’s agricultural workers to strengthen their commitment to promoting
farm safety and health programs. I also urge Americans to honor our agricul-
tural heritage and express appreciation to our farmers, ranchers, and farm-
workers for their contributions to our Nation.

IN WITNESS WHEREOF, I have hereunto set my hand this sixteenth day
of September, in the year of our Lord two thousand sixteen, and of the
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Independence of the United States of America the two hundred and forty-
first.

[FR Doc. 2016-22959
Filed 9-21-16; 8:45 am]
Billing code 3295-F6-P
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Proclamation 9499 of September 16, 2016

Prescription Opioid and Heroin Epidemic Awareness Week,
2016

By the President of the United States of America

A Proclamation

Each year, more Americans die from drug overdoses than in traffic accidents,
and more than three out of five of these deaths involve an opioid. Since
1999, the number of overdose deaths involving opioids, including prescrip-
tion opioid pain relievers, heroin, and fentanyl, has nearly quadrupled.
Many people who die from an overdose struggle with an opioid use disorder
or other substance use disorder, and unfortunately misconceptions sur-
rounding these disorders have contributed to harmful stigmas that prevent
individuals from seeking evidence-based treatment. During Prescription
Opioid and Heroin Epidemic Awareness Week, we pause to remember all
those we have lost to opioid use disorder, we stand with the courageous
individuals in recovery, and we recognize the importance of raising aware-
ness of this epidemic.

Opioid use disorder, or addiction to prescription opioids or heroin, is a
disease that touches too many of our communities—big and small, urban
and rural—and devastates families, all while straining the capacity of law
enforcement and the health care system. States and localities across our
country, in collaboration with Federal and national partners, are working
together to address this issue through innovative partnerships between public
safety and public health professionals. The Federal Government is bolstering
efforts to expand treatment and opioid abuse prevention activities, and we
are working alongside law enforcement to help get more people into treatment
instead of jail.

My Administration is steadfast in its commitment to reduce overdose deaths
and get more Americans the help they need. That is why I continue to
call on the Congress to provide $1.1 billion to expand access to treatment
services for opioid use disorder. These new investments would build on
the steps we have already taken to expand overdose prevention strategies,
and increase access to naloxone—the overdose reversal drug that first re-
sponders and community members are using to save lives. We are also
working to improve opioid prescribing practices and support targeted enforce-
ment activities. Although Federal agencies will continue using all available
tools to address opioid use disorder and overdose, the Congress must act
quickly to help more individuals get the treatment they need—because the
longer we go without congressional action on this funding, the more opportu-
nities we miss to save lives.

Too often, we expect people struggling with substance use disorders to
self-diagnose and seek treatment. And although we have made great strides
in helping more Americans access care, far too many still lack appropriate,
evidence-based treatment. This week, we reaffirm our commitment to raising
awareness about this disease and supporting prevention and treatment pro-
grams. Let us ensure everyone with an opioid use disorder can embark
on the road to recovery, and together, let us begin to turn the tide of
this epidemic.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
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[FR Doc. 2016-22960
Filed 9-21-16; 8:45 am)]
Billing code 3295-F6-P

and the laws of the United States, do hereby proclaim September 18 through
September 24, 2016, as Prescription Opioid and Heroin Epidemic Awareness
Week. I call upon all Americans to observe this week with appropriate
programs, ceremonies, and activities that raise awareness about the prescrip-
tion opioid and heroin epidemic.

IN WITNESS WHEREOF, I have hereunto set my hand this sixteenth day
of September, in the year of our Lord two thousand sixteen, and of the
Independence of the United States of America the two hundred and forty-
first.
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Executive Order 13740 of September 16, 2016

2016 Amendments to the Manual for Courts-Martial, United
States

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including chapter 47 of title 10,
United States Code (Uniform Code of Military Justice, 10 U.S.C. 801-946),
and in order to prescribe amendments to the Manual for Courts-Martial,
United States, prescribed by Executive Order 12473 of April 13, 1984, as
amended, it is hereby ordered as follows:

Section 1. Part I, Part II, and Part IV of the Manual for Courts-Martial,
United States, are amended as described in the Annex attached and made
a part of this order.

Sec. 2. These amendments shall take effect as of the date of this order,
subject to the following:

(a) Nothing in these amendments shall be construed to make punishable
any act done or omitted prior to the effective date of this order that was
not punishable when done or omitted.

(b) Nothing in these amendments shall be construed to invalidate any
nonjudicial punishment proceedings, restraint, investigation, referral of
charges, trial in which arraignment occurred, or other action begun prior
to the effective date of this order, and any such nonjudicial punishment,
restraint, investigation, referral of charges, trial, or other action may proceed
in the same manner and with the same effect as if these amendments
had not been prescribed.

THE WHITE HOUSE,
September 16, 2016.
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ANNEX

Section 1. Part I of the Manual for Courts-Martial, United
States, is amended as follows:

(a) Pa;agraph 4 is amended to read as follows:

“The Manual for Courts-Martial shall consist of this
Preamble, the Rules for Courts—Martial, the Military Rules of
Evidence, the Punitive Articles, and Nonjudicial Punishment
frocedures (Part I-V). This Manual shall be applied consistent
with the purpose of military law.

The Department of Defense, in conjunction with the
Department of Homeland Seéurity, publishes supplementary
materials to accompany the Manual for Courts-Martial. These
materials consist of a Preface, a Table of Contents,
Discussions, Appendices, ana an Index. These supplementary
materials do not have the forbe of law.

The Manual shall be identified by the year in which it was
printed; for example, “Manual for Courts—Marti;l, United States
(20xx edition).” Agy amendments to the Manual made by Executive
Order shall be identified as “20xx” Amendments to the Manual for
Courts-Martial, United States, “20xx” being the year the
Executive Order was signed.

The Department of Defense Joint Service Committee (JSC) on

Military Justice reviews the Manual for Courts-Martial and
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proposes amendments to the Department of Defense (DoD) for
consideration by the President on an annual basis. 1In
conducting its annual review, the JSC is guided by DoD Directive
5500.17, “Role and Responsibilities of the Joint Service
Committee (JSC) on Military Justice.” DoD Directive 5500.17
includes provisions allowing public participation in the annual
review process.”

Sec. 2. Part II of the Manual for Courts-Martial, United States,
is amended as follows:

(a) R.C.M. 201 (c) is amended to read as follows:

“(c) Contempt. A judge detailed to a court-martial may
punish for contempt any person who uses any menacing word, sign,
or gesture in the presence of the judge during the proceedings
of the court-martial; disturbs the proceedings of the court-
martial by any riot or disorder; or willfully disobeys the
lawful writ, process, order, rule, decree, or command of the
court-martial. The punishment may not exceed confinement for 30
days or a fine of $1,000, or both.”

(b) R.C.M. 307(c) (3) is amended to read as follows:

“(3) Specification. A specification is a plain, concise, and
definite statement of the essential facts constituting the
offense charged. A specification is sufficient if it alleges
every element of the charged offense expressly or by necessary

implication; however, specifications under Article 134 must
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expressly allege the terminal element. Except for aggravating
factors under R.C.M 1003(d) and R.C.M. 1004, facts that increase
the maximum authorized punishment must be alleged in order to
permit the possible increased punishment. No particular format
is required.”

(c) R.é.M. 307 (c) (4) 1is amended to read as follows:

“(4) Multiple offenses. Charges and specifications
alleging all known offenses by an accused may be preferred at,
the same time. Each specification shall state only one offense.
What is substantially one transaction should not be made the
basis for an gnreasonable multiplication of charges against one
person. Unreasonable multiplication of charges is addressed in
R.C.M. 906(b) (12); multiplicity is addressed in R.C.M.

907 (b) (3) (B); and punishment limitations are addressed in R.C.M.
1003 (c) (1) (C) .”

(d) R.C.M. 701(e) is amended to read as follows:
“(e) Access to witnesses and evidence. Each party shall have
adequate opportunity to preparé its case and equal opportunity
to interview witnesses and inspect evidence, subject to the
limitations in subsection (e) (1) of this rule. No party may
unreasonably impede thé access of another party to a witness or
evidence.

(1) Counsel for the Accused Interview of Victim‘of Alleged

Sex—Related Offense.
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(A) Upon notice by counsel for the Government to
counsel for the accused of the name of an alleged victim of a
sex-related offense whom counsel for the Governmént intends to
call to testify at a court-martial, counsel for the accused, or
that lawyer’s representative, as defined in Mil. R. Evid.
502 (b) (3), shall make any request to interview that victim
through the Special Victims’ Counsel or other counsel for the
victim, if applicable.

(B) If requested by an alleged victim of a sex-related
offense who is subject to a request for interView under
subsection (e) (1) (A) of this rule, any interview of the victim
by counsel for the accused, or that lawyer’s representative, as
defined in Mil. R. Evid. 502(b) (3), shall take place only in the
presence of counsel for the Government, counsel for the victim,
or a sexual assault victim advocate.

(C) In this subsection, the term “sex-related offense”
means—

(i) a violation of Article 120, 120a, 120b, 120c,
or 125; or

(ii) an attempt to commit an offense specified in
subsection (e) (1) (C) (1) of this rule under Article 80.”
(e) R.C.M. 703(a) is amended to read as follows:
“(a) In general. The prosecution and defense and the court-

martial shall have equal opportunity to obtain witnesses and
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evidence, subject to the limitations set forth in R.C.M.
701 (e) (1), including the benefit of compulsory process.”
(f) R.C.M. 906(b) (12) is amended to read as follows:

“(12) Unreasonable multiplication of charges. The military
judge may provide a remedy, as provided below, if he or she
finds there has been an unreasonable multiplication of charges
as applied to findings or sentence.

(i) As applied to findings. Charges that arise from
substantially the same transaction, while not legally
multiplicious, may still be unreasonably multiplied as applied
to findings. When the military judge finds, in his or her
discretion, that the offenses have been unreasonably multiplied,
the appropriate remedy shall be dismissal of the lesser 6ffenses
or merger of the offenses into one specification.

(ii) As applied to sentence. Where the military judge
finds that the nature of the harm requires a remedy that focuses
more appropriately on punishment than on findings, he or she may
find that the?e is an unreasonable multiplication of charges as
applied to sentence. If the military judge makes such a
finding, the maximum punishment for those offenses determined to
5e unreasonably multiplied shall be the maximum authorized
punishment of the offense carrying the‘greatest maximum
punishment.”

(g9) R.C.M. 907 (b) (3) is amended to read as follows:

5
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“(3) Permissible grounds. A specification may be dismissed
upon timely motion by the accused i1f one of the following is
applicable:

(A) Defective. When the specification is so defective
that it substantially misled the accused, and the military judge
finds that, in the interest of justice, trial should proceed on
any remaining charges and specifications without undue delay; or

(B) Multiplicity. When the specification is
multiplicious with another specification, is unnecessary to
enable the prosecution to meet the exigencies .of proof through
trial, review, and appellate action, and should be dismissed in
the interest of justice. A charge is multiplicious if the proof
of such charge also proves every element of another charge.”

(h) R.C.M. 916(b) (1) is amended to read as follows:

“ (1) General rule. Excépt as listed below in paragraphs
(2) and (3), the prosecution shall have the burden of proving
beyond a reasonable doubt that the defense did not exist.”

(1) R.C.M. 916(b) (3) is amended to read as follows:

“(3) Mistake of fact as to age. 1In the defense of mistake
of fact as to age as described in Article 120b(d) (2) in a
prosecution of a child sexual offense, the accused has the
burden of proving mistake of fact as to age by a preponderance
of the evidence.”

(3) R.C.M. 916(b) (4)is deleted.
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(k) R.C.M. 916(j) (2) is amended to read as follows:

“(2) Child Sexual Offenses. It is a defense to a prosecution
for Article 120b(b), sexual assault of a child, and Article
120b(c), sexual abuse of a child, that, at the time of the
offense, the accused reasonably believed that the child had
attained the age of 16 years, if the child had in fact attained
at least the age of 12 years. The accused must prove this
defense by a preponderance of the evidence.”

(1) R.C.M. 916(j) (3) 1is deleted.
(m) R.C.M. 920 (e) (5) (D) is amended to read as follows:

“ (D) The burden of proof to establish the guilt of the
accused is upon the Government. [When the issue of lack of
mental responsibility is raised, add: The burden of proving the
defense of lack of mental responsibility by clear and convincing
evidence is upon the accused. When the issue of mistake of fact
under R.C.M. 916(]j) (2) is raised, add: The accused has the
burden of proving the defense of mistake of fact as to age by a
preponderance of the evidence.]”

(n) R.C.M. 1003 (c) (1) (C) ié amended to read as follows:

“(C) Multiple Offenses. When the accused is found guilty of
two or more offenses, the maximum authorized punishment may be
imposed for each separate offense, unless the military judge

finds that the ofifenses are either multiplicious or unreasonably

multiplied.
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(i) Multiplicity. A charge is multiplicious and must
be dismissed if the proof of such charge also proves every
element of another charged offense.

(ii) Unreasonable Multiplication. If the military
judge finds that there is an unreasonable multiplication of
charges as applied to sentence, ﬁhe maximum punishment for those
offenses shall be the maximum authorized punishment for the
offense carrying the greatest maximum punishment. The military
judge may either merge the offenses for sentencing, or dismiss
one or more of the charges.”

(o) R.C.M. 1004 (c) (7) (B) is amended to read as follows:

“(B) The murder was committed: while the accused was
engaged in the commission or attempted commission of any
robbery, rape, rape of a child, sexual assault, sexual assault
of a child, aggravated sexual contact, sexual abuse of a child,
aggravated arson, forcible sodomy, burglary, kidnapping, mutiny,
sedition, or piracy of an aircraft or vessel; or while the
accused was engaged in the commission or attempted commission of
any offense involving the wrongful distribution, manufacture, or
introduction or possession, with intent to distribute, of a
controlled substance; or, while the accused was engaged in
flight or attempted flight after the commission or attempted
commission of any such offense.”

(p) R.C.M. 1004 (c) (8) is amended to read as follows:
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“(8) That only in the case of a violation of Afticle
118(4), the accused was the actual perpetrator of the killing or
was a principal whose participation in the burglar?, forcible
sodomy, rape, rape of a child, sexual assault, sexual assault of
a child, aggravated sexual contact, sexual abuse of a child,
robbery, or aggravated arson was major and who manifested a
reckless indifference for human life.”

(g) R.C.M. 1004 (c) (9) is amended to read as follows:

“(9) That, in addition to the offense for which the accused
is eligible for the death penalty, the accused has also been
convicted of a sexual offense in which:

(A) Under Article 120b, the wvictim was under the age
of 12; or

(B) Under Articles 120 or 120b, the accused maimed or
attempted to kill the victim;”
Sec. 3. Part IV of the Manual for Courts-Martial, United States,
is amended as follows:
(a) In paragraphs 2, 4 through 59, 61-62, 64-86, 89, 91-100, and
102-113, the text of subparagraph d is uniformly amended by
deleting the existing language and inserting the following words
in its place:

“Lesser included offenses. See paragraph 3 of this part
and Appendix 12A.”

(b) Paragraph 3.b, Article 79, Conviction of lesser included
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offenses, 1is amended to read as follows:

“b. Explanation.

(1) In general. A lesser offense is “necessarily included”
in a charged offense when the elements of the lesser offense are
a subset of the elements of the charged offense, thereby putting
the accused on notice to defend against the lesser offense in
addition to the offense specifically charged. A lesser offense
may be “necessarily included” when:

(a) All of the elements of the lesser offense are included
in the greater offense, and the common elements are identical
(for example, larceny as a lesser included offense of robbery);

(b) All of the elements of the lesser offense are included
in the greater offense, but at least one element is a subset by
being legally less serious (for e%ample, housebreaking as a
lesser included offense of burglary); or

(c) All of the elements of the lesser offense are “included
and necessary” parts of the greater offense, but the mental
element is a subset by being legally less serious (for example,
wrongful appropriation as a lesser included offense of larceny).

(2) Sua sponte duty. A military judge must instruct panel
members on lesser included offenses reasonably raised by the
evidence.

(3) Multiple lesser included offeﬁses. When the offense

charged is a compound offense comprising two or more lesser

10
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included offenses, an accused may be found guilty of any or all
of the offenses included in the offense charged. For example,
robbery includes both larceny and assault. Therefore, in a
proper case, a court-martial may find an accused not guilty of
robbery, but guilty of wrongful appropriation and assault.

(4) Findings of guilty to a lesser included offense. A
court-martial may find an accused not guilty of the offense
charged, but‘guilty of a lesser included offense by the process
of exception and substitution. The court-martial may except
(that is, delete) the words in the specification that pertain to
the offense charged and, if necessary, substitute language
appropriate to the lesser included offense. For example, the

accused is charged with murder in violation of Article 118, but

'found guilty of voluntary manslaughter in violation of Article

119. Such a finding may be worded as follows:

Of the Specification: Guilty, except the word “murder”
substituting therefor the words “willfully and unlawfully kill,”
of the excepted word, not guilty, of the substituted words,
guilty.

Of the Charge: Not guilty, but guilty of a violation
of Article 119.

If a court-martial finds an accused guilty of a lesser

included offense, the finding as to the charge shall state a

11
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violation of the specific punitive article violated and not a
violation of Article 79.

(5) Specific lesser included offenses. Specific lesser
included offenses, if any, are listed for each offense in
Appendix 12A, but the list is merely guidance to practitioners,
is not all-inclusive, and is not binding on military courts.”
(c) Paragraph 43.c. (5) (b), Article 118 - Murder is amended to
insert “forcible” immediately before “sodomy”.

(d) Paragraph 44.b.(2) (d), Article 119 - Manslaughter is amended
to insert “forcible” immediately before “sodomy”.

(e) Paragraph 45, Article 120 - Rape and sexual assault
generally, is amended by deleting the following note:

“[Note: The subparagraphs that would normally address elements,
explanation, lesser included offenses, maximum punishments, and
sample specifications are generated under the President’s
authority to prescribe rules pursuant to Article 36. At the
time of publishing this MCM, the President had not prescribed
such rules for this version of Article 120. Practitioners
should refer to the appropriate statutory language and, to the
extent practicable, use Appendix 28 as a guide.]”

(f) Paragraph 45, Article 120 - Rapé and sexual assault
generally, is amended by inserting new subparagraph b
immediately after subparagraph a to read as follows:

“b. Elements.

12
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(1) Rape involving contact between penis and vulva or
anus or mouth.
(a) By unlawful force
(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by the penis; and

(ii) That the accused did so with unlawful

force.

(b) By force causing or likely to cause death or

grievous bodily harm

(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of

the vulva or anus or mouth by the penis; and

(ii) That the accused did so by using force
causing or likely to cause death or grievous bodily harm to any
person.

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous
bodily harm, or kidnapping

(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of

the vulva or anus or mouth by the penis; and

13
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(ii) That the accused did so by threatening
or placing that other person in fear that any person would be

subjected to death, grievous bodily harm, or kidnapping.

(d) By first rendering that other person

unconscious

(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of

the vulva or anus or mouth by the penis; and

(ii) That the accused did so by first

rendering that other person unconscious.

(e) By administering a drug, intoxicant, or other

similar substance

(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of

the vulva or anus or mouth by the penis; and

(ii) That the accused did so by
administering to that other person by force or threat of force,
or without the knowledge or permission of that person, a drug,
intoxicant, or other similar substance and thereby substantially
impairing the ability of that other person to appraise or |

control conduct.

(2) Rape involving penetration of the vulva or anus or

mouth by any part of the body or any object.

14
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(a) By force
(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth of another person by any part of the
body or by any object;
(ii) That the accused did so with unlawful

force; and

(1iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

(b) By force causing or likely to cause death or

grievous bodily harm

(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth of another person by any part of the
body or by any object;

(ii) That the accused did so by using force
causing or likely to cause death or grievous bodily harm to any

person; and

(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

15



Federal Register/Vol. 81, No. 184/ Thursday, September 22, 2016/Presidential Documents 65191

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous
bodily harm, or kidnapping

(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth of another person by any part of the
body or by any object;

(ii) That the accused did so by threatening
or placing that other person in fear that any person would be
subjected to death, grievous bodily harm, or kidnapping; and

(1i1) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.

(d) By first rendering that other person
unconscious

(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth of another person by any part of the
body or by any object;

(ii) That the accused did so by first

rendering that other person unconscious; and

16
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(1iii) That the accused did so with an dintent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.

(e) By administering a drug, intoxicant, or
other similar substance

(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth of another person by any part of the
body or by any object;

(ii) That the accused did so by
administering to that other peréon by force or threat of force,
or without the knowledge or permission of that person, a drug,
intoxicant, or other similar substance and thereby substantially
impairing the ability of that other person to appraise or

control conduct; and

(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.

(3) Sexual assault involving contact between penis and

vulva or anus or mouth.

(a) By threatening or placing that other person

in fear

17
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(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by the penis; and

(11i) That the accused did so by threatening
or placing that other person in fear.

(b) By causing bodily harm

(1) That the accused committed a sexual act

upon another person by causing penetration, however slight, of

the vulva or anus or mouth by the penis; and

(ii) That the accused did so by causing
bodily harm to that other person.
(c) By fraudulent representation
(1) That the accused committed a sexual act
upon another person by éausing penetration, however slight, of
the vulva or anus or mouth by the penis; and
(ii) That the accused did so by making a
fraudulent representation that the sexual act served a
professional purpose.
(d) By false pretense
(1) That the accused‘committed a sexual.act

upon another person by causing penetration, however slight, of

the vulva or anus or mouth by the penis; and

18
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(ii) That the accused did so by inducing a
belief by any artifice, pretense, or concealment that the

accused is another person.

(e) Of a person who is asleep, unconscious, or

otherwise unaware the act is occurring

(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of

the wvulva or anus or mouth by the penis;

(11) That the other person was asleep,
unconscious, or otherwise unaware that the sexual act was

occurring; and

(1iii) That the accused.knew or reasonably
should have known that the other person was asleep, unconscious,

or otherwise unaware that the sexual act was occurring.

(f) When the other person is incapable of

consenting

(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of

the vulva or anus or mouth by the penis;

(ii) That the other person was incapable of

consenting to the sexual act due to:

(A) Impairment by any drug, intoxicant

or other similar substance; or

19
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(B) A mental disease or defect, or
physical disability; and
(iii) That the accused knew or reasonably

should have known of the impairment, mental disease or defect,

or physical disability of the other person.

(4) Sexual assault involving penetration of the vulva

or anus or mouth by any part of the body or any object.

(a) By threatening or placing that other person
in fear
(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by any part of the body or by any
object;
(i1) That the accused did so by threatening
or placing that other person in fear; and
(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.
(b) By causing bodily harm
(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by any part of the body or by any

object;

20
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(ii) That the accused did so by causing

bodily harm to that other person; and

(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.
(c) By fraudulent representation

(i) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by any part of the body or by any
object; |

(ii) That the accused did so by making a
fraudulent representation_that the sexual act served a
professional purpose when it serﬁed no professional purpose; and

‘(1iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.
(d) By false pretense

(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by any part of the body or by any

object;

21
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(ii) That the accused did so by inducing a
belief by any artifice, pretense, oOr concealment that the
acéused is another person; and

(1ii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

(e) Of a person who is asleep, unconscious, or

otherwise unaware the act is occurring

(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by any part of the body or by any
objec£;

(ii) That the other person was asleep,
unconscious, or otherwise unaware that the sexual act was
occurring;

(iii) That the accused knew or reasonably
should have known that the other person was asleep, unconscious,

or otherwise unaware that the sexual act was occurring.

(iv) That the accused did so with an intent
to abuse} humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

(f) When the other person is incapable of consenting

22
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(1) That the accused committed a sexual act
upon another person by causing penetration, however slight, of
the vulva or anus or mouth by any part of the body or by any
object;

(ii) That the other person was incapable of
consenting to the sexual act due to:

(A) Impairment by any drug, intoxicant
or other similar substance; or

(B) A mental disease or defect, or
physical disability;

(iii) That the accused knew or reasonably
should have known of the impairment, mental disease or defect,

or physical disability of the other person; and

(iv) That the accused did so with intent to

abuse, humiliate, harass, or degrade any person or to arouse or

gratify the sexual desire of any person.

(5) Aggravated sexual contact involving the touching
of the genitalia, anus, groin, breast, inner thigh, or buttocks
of any person.

(a) By force
(1) That the accused committed sexual
contact upon another pérson by touching, or causing another

person to touch, either directly or through the clothing, the

23



Federal Register/Vol. 81, No. 184/ Thursday, September 22, 2016/Presidential Documents

65199

genitalia, anus, groin, breast, inner thigh, or buttocks of any

person;

(ii) That the accused did so with unlawful

force; and

(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

(b) By force causing or likely to cause death or

grievous bodily harm

(1) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any

person;

(ii) That the accused did so by using force
causing or likely to cause death or grievous bodily harm to any
person; and

(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous

bodily harm, or kidnapping

24
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(i) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any
person;

(ii) That the accused did so by threatening
or placing that other person in fear that any person would be

subjected to death, grievous bodily harm, or kidnapping; and

(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

(d) By first rendering that other person

unconscious

(1) That the accused committed sexual
contact ﬁpon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any
person;

(ii) That the accused did so by first
rendering that other person unconscious; and

(iii) That the accused did so with intent to
abuse, humiliate, harass, or degrade any person or to arouse or

gratify the sexual desire of any person.
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(e) By administering a drug, intoxicant, or
other similar substance

(1) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any
person;

(ii) That the accused did so by
administering to that other person by force or threat of force,
or without the knowledge or permission of that person, a drug,
intoxicant, or other similar substance and thereby‘substantially
impairing the ability of that other person to appraise or

control conduct; and

(iii) That the accused did so with intent to
abuse, humiliate, harass, or degrade any person or to arouse or

gratify the sexual desire of any person.

(6) Aggravated sexual contact involving the touching

of any body part of any person.
(a) By force

(1) That the accused committed sexual
contact upon another person by touching, or causing another

person to touch, any body part of any person;
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(ii) That the accused did so with unlawful
force; and

(iii) That the accused did so with intent to
arouse or gratify the sexual desire of any person.

(b) By force causing or likely to cause death or
grievous bodily harm

(i) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, any body part of any person;

(ii) That the accused did so by using force
causing or likely to cause death or grievous bodily harm to any
person; and

(1ii) That the accused did so with intent to

arouse or gratify the sexual desire of any person.

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous
bodily harm, or kidnapping

(1) That the accused committed sexual
contact upon another person by touching, or causing another

person to touch, any body part of any person;

(ii) That the accused did so by threatening
or placing that other person in fear that any person would be

subjected to death, grievous bodily harm, or kidnapping; and
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(iii) That the accused did so with intent to
arouse or gratify the sexual desire of any person.
(d) By first rendering that other person
unconscious
(1) That the accused committed sexual

contact upon another person by touching, or causing another

person to touch, any body part of any person;

(ii) That the accused did so by first

rendering that other person unconscious; and

(iii) That the accused did so with intent to

arouse or gratify the sexual desire of any person.

(e) By administering a drug, intoxicant, or other

similar substance

(i) That the accused committed sexual
contact upon another person by touching, or causing another

person to touch, any body part of any person;

(ii) That the accused did so by
administering to thét other person by force or threat of force,
or without the knowledge or permission of that person, a drug,
intoxicant, or other similar substance and thereby substantially
impairing the ability of that other person to appraise or

control conduct; and
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(iii) That the accused did so with intent to

arouse or gratify the sexual desire of any person.

(7) Abusive sexual contact involving the touching of
the genitalia, anus, groin, breast, inner thigh; or buttocks of
any_peréon.

(a) By threatening or placing that other person
in fear
(i) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any
person;
(ii) That the accused did so by threatening
or placing that other person in fear; and
(iii) That the accused did so with intent to.
abuse, humiliate, harass, or degrade any person or to arouse or
gratify the sexual desire of any person.
(b) By causing bodily harm
(i) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any

person;
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(ii) That the accused did so by causing

bodily harm to that other person; and

(1iii) That the accused did so with intent to
abuse, humiliate, harass, or degrade any person or to arouse or

gratify the sexual desire of any person.
(c) By fraudulent representation

(i) That the accused committed sexual
contact upon another persoh by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any
person;

(ii) That the accused did so by making a
fraudulent représentation that the sexual act served a
professional purpose; and

(iii) That the accused did so with intent to
abuse, humiliate, harass, or degrade any person or to arouse or
gratify the sexual desire of any person.

(d) By false pretense

(i) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any

person;
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(ii) That the accused did so by inducing a
belief by any artifice, pretense, or concealment that the

accused is another person; and

(iii) That the accused did so with intent to
abuse, humiliate, harass, or degrade any person or to arouse or
gratify the sexual desire of any person.

(e) Of a person who is asleep, unconscious, or:
otherwise unaware the act is occurring

(1) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any

person;

(ii) That the other person was asleep,
unconscious, or otherwise unaware that the sexual act was
occurring;

(iii) That the accused knew or reasonably
should have known that the other person was asleep, unconscious,
or otherwise unaware that the sexual act was occurring; and

(iv) Thét the accused did so with intent to
abuse, humiliate, harass, or degrade any person or to arouse or

gratify the sexual desire of any person.
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(f) When the other person is incapable of

consenting

(1) That the accused committed sexual
vcontact upon another person by touching, or causing another
person to touch, either directly or through the clothing, the
genitalia, anus, groin, breast, inner thigh, or buttocks of any
person;

(ii) That the other person was incapable of
consenting to the sexuél act due to:

(A) Impairment by any drug, intoxicant
or other similar substance; or

(B) A mental disease or defect, or
physical disability;

(iii) That the accused knew or reasonably
should have known of the impairment, mental disease or defect,
or physical disability of the other pérson; and

(iv) That the accused did so with intent to
abuse, humiliate, harass, or degrade any persén or to arouse or
gratify the sexual desire of any person.

3(8) Abusive sexual contact involving the touching of
any body part of any person.

(a) By threatening or placing that other person

in fear
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(1) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, any body part of any person;

(ii) That the accused did so by threatening

or placing that other person in fear; and

(iii) That the accused did so with intent to
arouse or gratify the sexual desire of any person.
(b) By causing bodily harm
(1) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, any body part of any person;
(ii) That the acpused did so by causing
bodily harm to that other person; and
(iii) That the accused did so with intent to
arouse or gratify the sexual desire of any person.
(c) By fraudulent representation
(i) That the éccused committed sexual
contact upon another person by touching, or causing another
person to touch, any body part of any person;
(1ii) That the accused did so by making a
fraudulent representation that the sexual act served a

professional purpose when it served no professional purpose; and
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(1ii) That the accused did so with intent to

arouse or gratify the sexual desire of any person.
Kd) By false pretense
(1) That the accused committed sexual

contact. upon another person by touching, or causing another

person to touch, any body part of any person;

(1ii) That the accused did so by inducing a
belief by any artifice, pretense, or concealment that the
accused is another person; and

(1ii) That the accused did so with intent to

arouse or gratify the sexual desire of any person.

(e) Of a person who is asleep, unconscious, or

otherwise unaware the act is occurring

(i) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, any body part of any person;

(ii) That the other person was asleep,
unconscious, or otherwise unaware that the sexual act was
occurring;

(iii) That the accused knew or reasonably
should have known that the other person was asleep, unconscious,

or otherwise unaware that the sexual act was occurring; and
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(iv) That the accused did so with intent to

arouse or gratify the sexuél desire of any person.

(f) When the other person is incapable of
consenting

(1) That the accused committed sexual
contact upon another person by touching, or causing another
person to touch, any body part of any person;

(ii) That the other person was incapable of
cohsenting to the sexual act due to:

(A) Impairment by any drug, intoxicant,
or other similar substance; or

(B) A mental disease or defect, or
physical disability;

(1iii) That the accused knew or reasonably
should have known of the impairment, méntal disease or defect,
or physical disability of the other person; and

(iv) That the accused did so with intent to
arouse or gratify the sexual desire of any person.”

(g) Paragraph 45, Article 120 - Rape and sexual assault
generally, is amended by inserting new subparagraph c
immediately after subparagraph b to read as follows:

AN

c. Explanation.
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(1) In general. Sexual offenses have been separated
into three statutes: adults (120), children (120b), and other

offenses (120c).

(2) Definitions. The terms are defined in Paragraph

45.a. (g) .

(3) Victim character and privilege. . See Mil. R. Evid.
412 concerning rules of evidence relating to the character of
the victim of an alleged sexual offense. See Mil. R. Evid. 514
concerning rules of evidence relating to privileged

communications between the victim and victim advocate.

(4) Consent és an element. Lack of consent is not an
element of any offense under this paragraph unless expressly

stated. Consent may be relevant for other purposes.”

(h) Paragraph 45, Article 120 - Rape and sexual assault
generally, is amended by inserting new subparagraph d
immediately after subparagraph c to read as follows:

“d. Lesser included offenses. See paragraph 3 of this part

and Appendix 12A.”

(i) Paragraph 45, Article 120 - Rape and sexual assault

generally, subparagraph e is amended to read as follows:

W

e. Maximum punishments.
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(1) Rape. Forfeiture of all pay and allowances and
confinement for life without eligibility for parole. Mandatory

minimum - Dismissal or dishonorable discharge.

(2) Sexual assault. Forfeiture of all pay and
allowances, and confinement for 30 years. Mandatory minimum -

Dismissal or dishonorable discharge.

(3) Aggravated sexual contact. Dishonorable discharge,
forfeiture of all pay and allowances, and confinement for 20

years.
(4) Abusive sexual contact. Dishonorable discharge,

forfeiture of all pay and allowances, and confinement for 7

years.”

(j) Paragraph 45, Article 120 - Rape and sexual assault
generally, is amended by inserting new subparagraph f
immediately afte: subparagraph e to read as follows:

“f. Sample specifications.

(1) Rape involving contact between penis and vulva or

anus or mouth.

(a) By force. 1In that (personal jurisdiction

data), did (at/on board location), on or about , commit a
sexual act upon by causing penetration of
s (vulwva) (anus) (mouth) with s penis, by

using unlawful force.
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(b) By force causing or likely to cause death or

grievous bodily harm. In thét (personal jurisdiction data), did

(at/on board location), on or about = 20 , commit a sexual
act upon by causing penetration of "'s
(vulva) (anus) (mouth) with s penis, by using force
likely to cause death or grievous bodily harm to , to
wit:

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous

bodily harm, or kidnapping. In that (personal jurisdiction

data), did (at/on board location), on or about = 20 ,

commit a sexual act upon ' by causing penetration of
’é (vulva) (anus) (mouth) with s penis, by |

(threatening ) (placing in fear) that

would be subjected to (death) (grievous bodily
harm) (kidﬁapping).
(d) By first rendering that other person

unconscious. In that (personal jurisdiction data), did (at/on

board location), on or about 20, commit a sexual act
upon by causing penetration of s (vulva)
(anus) (mouth) with s penis, by first rendering

unconscious by

(e) By administering a drug, intoxicant, or other

similar substance. In that (personal jurisdiction data), did
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(at/on board location), on or about =~ 20 , commit a sexual
act upon by causing penetration of "'s
(vulva) (anus) (mouth) with "s penis, by administering
to (by force) (by threat of force) (without the
knowledge or permission of ) a (drug) (intoxicant)
(List other similar substance), to wit: , thereby
substantially impairing the ability of to appraise

or control his/her conduct.

(2) Rape involving penetration of genital opening by

any part of the body or any object.

(a) By force. In that (personal jurisdiction

data), did (at/on board location), on or about 20, commit
a sexual act upon , by penetrating the (wvulva) (anus)
(mouth) of with (list body part or object) by using

unlawful force, with an intent to (abuse) (humiliate) (harass)

(degrade) (arouse/gratify the sexual desire of)

(b) By force causing or likely to cause death or

grievous bodily injury. In that (personal jurisdiction data),

did (at/on board location), on or about = 20 , commit a
sexual act upon , by penetrating the (vulva) (anus)
(mouth) of with (list body part or object) by using
force likely to cause death or grievous bodily harm to ,
to wit: , with an intent to (abuse) (humiliate)
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(harass) (degrade) (arouse/gratify the sexual desire of)

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous

bodily harm, or kidnapping. In that (personal jurisdiction

data), did (at/on board location), on or about 20, commit
a sexual act upon , by penetrating the (wvulva) (anus)
(mouth) of with (list body part or object) by
(threatening ) (placing in fear) that

would be subjected to (death) (grievous bodily harm)
(kidnapping), with an intent to (abuse) (humiliate) (harass)

(degrade) (arouse/gratify the sexual desire of)

(d) By first rendering that other person
unconscious. In that (personal jurisdiction data), did (at/on
board location), on or about 20 , commit a sexual act upon

, by penetrating the (vulva) (anus) (mouth) of
with (list body part or object) by first rendering
unconscious, with an intent to (abuse) (humiliate) (harass)

(degrade) (arouse/gratify the sexudl desire of)

(e) By administering a drug, intoxicant, or other
similar substance. In that (personal jurisdiction data), did
(at/on board location), on or about = 20 , commit a sexual
act upon , by penetrafing the (vulva) (anus) (mouth) of

with (list body part or object) by administering to
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(by force) (by threat of force) (without the

knowledge or permission of ) a (drug) (intoxicant)
(list other similar substance), to wit: , thereby
substantially impairing the ability of to appraise

or control his/her conduct, with an intent to (abuse)

(humiliate) (harass) (degrade) (arouse/gratify the sexual desire

of)

(3) Sexual assault involving contact between penis and

vulva or anus or mouth.

(a) By threatening or placing that other person

in fear. 1In that (personal jurisdiction data), did (at/on board

location), on or about = 20 , commit a sexual act upon

;, by causing penetration of "s (vulva) (anus)
(mouth) with s penis, by (threatening )
(placing in fear).

(b) By causing bodily harm. In that (personal

jurisdiction data), did (at/on board location), on or about

20, commit a sexual act upon , by causing penetration
of s (vulva) (anus) (mouth) with s penis by
causing bodily harm to , to wit:

(c) By fraudulent representation. In that
(personal jutisdiction data), did (at/on board location), on or

about 20, commit a sexual act upon , by
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causing penetration of s (vulva) (anus) (mouth) with
s penis by making a fraudulent representation that the

sexual act served a professional purpose, to wit:

(d) By false pretense. In that (personal
jurisdiction data), did (at/on board location), on or about
20, commit a sexual act upon , by causing
penetration of s (vulva) (anus) (mouth) with

s penis by inducing a belief by (artifice) (pretense)

(concealment) that the said accused was another person.

(e) Of a person who is asleep, unconscious, or
otherwise unaware the act is occurring. In that (personal
jurisdiction data), did (at/on board location), on or about
20, commit a sexual act upon , by causing
penetration of‘ s (vulva) (anus) (mouth) with

’s penis when he/she knew or reasonably should have

known that was (asleep) (unconscious) (unaware the

sexual act was occurring due to ) .

(f) When the other person is incapable of

consenting. In that (personal jurisdiction data), did (at/on

board location), on or about 20 , commit a sexual act
upon , by causing penetration of : "s (wvulva)
(anus) (mouth) with s penis, when was

incapable of consenting to the sexual act because he/she [was

impaired by (a drug, to wit: ) (an intoxicant, to wit:
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) ()] [had a (mental disease, to wit: )
(mental defect, to wit: ) (physical disability, to wit:
)], a condition that was known or reasonably should
have been known by the said accused.
(4) Sexual assault involving penetration of vulva or
anus or mouth by any part of the body or any object.

(a) By threatening or placing that other person
in fear. 1In that (personal jurisdiction data), did (at/on board
location), on or about = 20 , commit a sexual act upon

, by penetrating the (vulva) (anus) (mouth) of

with (list body part or object), by (threatening

) (placing in fear), with an intent to
(abuse) (humiliate). (harass) (degrade) (arouse) (gratify the

sexual desire of)

(b) By causing bodily harm. In that (personal
jurisdiction data), did (at/on board location), on or about

20, commit a sexual act upon , by penetrating the

(vulva) (anus) (mouth) of with (list body part or
object), by causing bodily harm to , to wit:
with an intent to (abuse) (humiliate) (harass) (degrade)

(arouse) (gratify the sexual desire of)

(c) By fraudulent representation. 1In that

(personal jurisdiction data), did (at/on board location), on or
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about 20, commit a sexual act upon , by

penetrating the (wvulva) (anus) (mouth) of with

(list body part or object), by making a fraudulent
representation that the sexual act served a professional
purpose, to wit: , with an intent to (abuse)
(humiliate) (harass) (degrade) (arouse) (gratify the sexual

desire of)

(d) By false pretense. In that (personal
jurisdiction data), did (at/on board location), on or about
20, commit a sexual act upon , by penetrating the

(vulva) (anus) (mouth) of with (list body part or

object), by inducing a belief by (artifice) (pretense)
(concealment) that the said accused was another person, with an
intent to (abuse) (humiliate) (harass) (degrade) (arouse)

(gratify the sexual desire of)

(e) Of a person who is asleep, unconscious, or
otherwise unaware thé act is occurring. In that (personal
jurisdiction data), did (at/on board location), on or about
20, commit a sexual act upon , by penetrating

the (vulva) (anus) (mouth) of with (list body part

or object), when he/she knew or reasonably should have known
" that was (asleep) (unconscious) (unaware the sexual

act was occurring due to ), with an intent to (abuse)
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(humiliate) (harass) (degrade) (arouse) (gratify the sexual

desire of)

(f) When the other person is incapable of
consenting. In that (personal jurisdiction data), did (at/on
board location), on or about 20, commitba.sexual act upon

, by penetrating the (vulva) (anus) (mouth) of

with (list body part or object), when

was incapable of consenting to the sexual act

because he/she [was impaired by (a drug, to wit: ) (an
intoxicant, to wit: ) ()1 [had a (mental disease, to
wit: ) (mental defect, to wit: ) (physical
disability, to wit: )1, a condition that was known or

reasonably should have been known by the said accused, with an
intent to (abuse) (humiliate) (harass) (degrade) (arouse)

(gratify the sexual desire of)

(5) Aggravated sexual contact involving the touching
of the genitalia, anus, groin, breast, inner thigh, or buttocks

of any person.

(a) By force. 1In that (personal jurisdiction
data), did (at/on board location), on or about 20 ,
[ (touch) (cause to touch)] [(directly) (through the
clothing)] the (genitalia) (anus) (groin) (breast) (inner thigh)

(buttocks) of , by using unlawful force, with an intent
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to (abuse) (humiliate) (degrade) (arouse) (gratify the sexual

desire of)

(b) By force causing or iikely to cause death or
grievous bodily harm. In that (personal jurisdiction data), did
(at/on board location), on or about = 20 , [(touch) (cause
to touch)] [(directly) (through the clothing)] the
(genitalia) (anus) (groin) (breast) (inner thigh) (buttocks) of
, by using force likely to cause death or grievous bodily
harm to , to wit: , with an intent to (abuse)

(humiliate) (degrade) (arouse) (gratify the sexual desire of)

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous
bodily harm, or kidnapping. In that (personal jurisdiction
data), did (at/on board location), on or about = 20 ,

[ (touch) (cause to touch)] [(directly) (through the
clothing)] the (genitalia) (anus) (groin) (breast) (inner thigh)
(buttocks) of , by (threatening ) (placing

in fear) that would be subjected to (death) (grievous

bodily harm) (kidnapping), with an intent to (abuse) (humiliate)

(degrade) (arouse) (gratify the sexual desire of)

(d) By first rendering that other person
unconscious. In that (personal jurisdiction data), did (at/on

board location), on or about 20, [(touch) (cause
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to touch)] [ (directly) (through the clothing)] the

(genitalia) (anus) (groin) (breast) (inner thigh) (buttocks) of

, by rendering unconscious by , with an
intent to (abuse) (humiliate) (degrade) (arouse) (gratify the
sexual desire of)

(e) By administering a drug, intoxicant, or other

similar substance. In that (personal jurisdiction data), did
(at/on béard location), on or about 20, [ (touch) (cause

to touch)] [(directly) (through the clothing)] the

(genitalia) (anus) (groin) (breast) (inner thigh) (buttocks) of

, by administering to (by force) (by
threat of force) (without the knowledge or permission of ) a
(drug) (intoxicant) (__ ) thereby substantially impairing the
ability of to appraise or control his/her conduct,

with an intent to (abuse) (humiliate) (degrade) (arouse)
(gratify the sexual desire of)

(6) Aggravated sexual contact involving the touching
of any body part of any person.

(a) By force. 1In that (personal jurisdiction

data), did (at/on board location), on or about ‘ 20,
[ (touch) (cause to touch)] [(directly) (through the
clothing)] (name of body part) of , by using unlawful

force, with an intent to (arouse) (gratify the sexual desire of)
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(b) By force causing or likely to cause death or
grievous bodily harm. In that (personal jurisdiction data), did
(at/on board location), on or about 20, [(touch) (cause

to touch)] [(directly) (through the clothing)] (name

of body part) of , by using force likely to cause death
or grievous bodily harm to , to wit: , with
an intent to (arouse) (gratify the sexual desire of)

(c) By threatening or placing that other person
in fear that any person would be subjected to death, grievous

bodily harm, or kidnapping. In that (personal jurisdiction

data), did (at/on board location), on or about 20
[ (touch) (cause to touch)] [(directly) (through the
clothing)] (name of body part) of , by (threatening

) (placing in fear) that would be

subjected to (death) (grievous bodily harm) (kidnapping), with

an intent to (arouse) (gratify the sexual desire of)

(d) By first rendering that other person
unconscious. In that (personal jurisdiction data), did (at/on
board location), on or about =~ 20 , [(touch) (cause

to touch)] [(directly) (through the clothing)] (name

of body part) of , by rendering unconscious by

, with an intent to (arouse) (gratify the sexual

desire of)
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(e) By administering a drug, intoxicant, or other

similar substance. In that (personal jurisdiction data), did

(at/on board location), on or about 20, [(touch) (cause
to touch)] [(directly) (through the clothing)] (name
of body part) of , by administering to (by

force) (by threat of force) (without the knowledge or permission
of ) a (drug) (intoxicant) () and thereby
substantiaily impairing the ability of to appraise
or control his/her conduct, with an intent to (arouse) (gratify

the sexual desire of)

(7) Abusive sexual contact involving the touching of
the genitalia, anus, groin, breast, inner thigh, or buttocks of

any person.

(a) By threatening or placing that other person
in fear. 1In that (personal jurisdiction data), did (at/on board
location), on or about _ 20_ , [ (touch) (cause another person
to touch)] [(directly) (through the clothing)] the -(genitalia)
(anus) (groin) (breast) (inner thigh) (buttocks) of by
(threatening ) (placing in fear), with an
intent to (abuse) (humiliate) (degrade) (arouse) (gratify the
sexual desire of)

(b) By causing bodily harm. In that (personal

jurisdiction data), did (at/on board location), on or about

20, [(touch) (cause another person to touch)]
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[ (directly) (through the clothing)] the (genitalia) (anus)
(groin) (breast) (inner thigh) (buttocks) of by causing

bodily harm to , to wit: , with an

intent to (abuse) (humiliate) (degrade) (arouse) (gratify the

sexual desire of)

(c) By fraudulent representation. In that

(personal Jjurisdiction déta), did (at/on board location), on or
about  20_ , [ (touch) (cause another person to touch)]

[ (directly) (through the clothing)] the (genitalia) (anus)
(groin) (breast) (inner thigh) (buttocks) of by
making a fraudulent representation that the sexual contact
served a professional purpose, to wit: , with an
intent to (abuse) (humiliate) (degrade) (arouse) (gratify the

sexual desire of)

(d) By false pretense. 1In that (personal
jurisdicfion data), did (at/on board location), on or about
_20_, [ (touch) (cause another person to touch) ]

[ (directly) (through the clothing)] the (genitalia) (anus)
(groin) (breast) (inner thigh) (buttocks) of by
inducing a belief by (artifice) (pretense) (concealment) that

the said accused was another person, with an intent to (abuse)

(humiliate) (degrade) (arouse) (gratify the sexual desire of)

50



65226

Federal Register/Vol. 81, No. 184/ Thursday, September 22, 2016/Presidential Documents

(e) Of a person who is asleep, unconscious, or
otherwise unaware the act is occurring. In that (personal
jurisdiction data), did (at/on board location), on or about
20, [ (touch) (cause another person to touch)] [(directly)
(through the clothing)] the (genitalia) (anus) (groin) (breast)
(inner thigh) (buttocks) of when he/she knew or
reasonably should have known that was (asleep)
(unconscious) (unaware the sekual contact was occurring due to

), with an intent to (abuse) (humiliate) (degrade)

(arouse) (gratify the sexual desire of)

(f) When that person is incapable of consenting.

In that (personal jurisdiction data), did (at/on board
location), on or about 20, [ (touch) (cause another person
to touch)] [(directly) (through the clothing)] the (genitalia)
(anus) (groin) (breast) (inner thigh) (buttocks) of when

was incapable of consenting to the sexual contact
because he/she [was impaired by (; drug, to wit: ) (an
intoxicant, to wit: )y ()] [had a (mental disease, to
wit: ) (mental defect, to wit: ) (phy;ical
disability, to wit: )] and this condition was khown or
reasonably should have been known by , with an intent
to (abuse) (humiliate) (degrade) (arouse) (gratify the sexual

desire of)
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(8) Abusive sexual contact involving the touching of
any body part of any person.

(a) By threatening or placing that other person
in fear. In that (personal jurisdiction data), did (at/on board
location), on or about  20_ , [ (touch) (cause another person
to touch)] [(directly) (through the clothing)] the (name of body
part) of by (thfeatening ) (placing
in fear), with an intent to (arouse) (gratify the sexual desire
of)

(b) By causing bodily harm. In that (personal

jurisdiction data), did (at/on board location), on or about

20, [(touch) (cause another person to touch)] [ (directly)
(through the clothing)] the (name of body part) of by

- causing bodily harm to , to wit: , with
an intent to (arouse) (gratify the sexual desire of)

(c) By fraudulent representation. In that
(personal jurisdiction data), did (at/on board location), on or
about 20, [ (touch) (cause another person to touch) ]
[ (directly) (through the clothing)] the.(name of body part) of
by making a fraudulent representation that the sexual

contact served a professional purpose, to wit: , with

an intent to (arouse) (gratify the sexual desire of)
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(d) By false pretense. In that (personal
jurisdiction data), did (at/on .board location), on or about
20, [ (touch) (cause another person to touch)] [(directly)
(through the clothing)] the (name of body part) of by
inducing a belief by (artifice) (pretense) (concéalment) that

the said accused was another person, with an intent to (arouse)

(gratify the sexual desire of)

(e) Of a person who is asleep, unconscious, or

otherwise unaware the act is occurring. In that (personal

jurisdiction data), did (at/on board location), on or about
20, [ (touch) (cause another person to touch)] [(directly)
(through the clothing)] the (name of body part) of when
he/she knew or reasonably should have known that . was

(asleep) (unconscious) (unaware the sexual contact was occurring
due to ), with an intent to (arouse) (gratify the

sexual desire of)

(f) When that person is incapable of consenting.
In that (personal jurisdiction data), did (at/on board
location), on or about 20, [(touch) (cause another
person to touch)] [ (directly) (through the clothing)] the (name

of body part) of when was incapable of

consenting to the sexual contact because he/she [was impaired by
(a drug, to wit: ) (an intoxicant, to wit: ) (

)] [had a (mental disease, to wit: ) (mental defect, to
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wit: ) (physical disability, to wit: )1, a
condition that was known or reasonably should have been known by

, with an intent to (arouse) (gratify the sexual

17”

desire of)

(k) Paragraph 45b, Article 120b - Rape and sexual assault of a
child, is amended by deleting the following note, which appears
immediately after subparagraph a:
“[Note: The subparagraphs that would normally address elements,
explanation, lesser included offenses, maximum punishments, and
sample specifications are generated under the President’s
authority to prescribe rules pursuant to Article 36. At the
time of publishing this MCM, the President had not prescribed
such rules for this new statute, Article 120b. Practitioners
should refer to the appropriate statutory language and, to the
extent practicable, use Appendix 28 as a guide.]”
(1) Paragraph 45b, Article 120b - Rape and Sexual assault of a
child, is amended by inserting new subparagraph b immediately
afte£ subparagraph a to read as follows:
“b. Elements.
(1) Rape of a child involving contact between penis

and vulva or anus or mouth.

(a) Rape of a child who has not attained the age

of 12.
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(i) That the accused committed a sexual act
upon a child causing penetration, however slight, by the penis
of the vulva or anus or mouth; and

(ii) That at the time of the sexual act the
child had not attained the age of 12 years.

(b) Rape by force of a child who has attained the
age of 12.

(1) That the accused committed a sexual act
upon a child causing penetration, however slight, by the penis
of the vulva or anus or mouth; and

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the
age of 16 years, and

(iii) That the accused did so by using force
against that child or any other person.

(c) Rape by threatening or placing inlfear a
child who has attained the age of 12.

(i) That the accused committed a sexual act
upon a child causing penetration, however slight, by the penis
of the wvulva or anus or mouth;

(ii) That at the time of the sexual act the

child had attained the age of 12 years but had not attained the

age of 16 years; and
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(iii) That the accused did so by threatening
the child or another person or placing that child in fear.

(d) Rape by rendering unconscious a child who has

attained the age of 12.

(i) That the accused committed a sexual act
upon a child causing penetration, however slight, by the penis
of the wvulva or anus or mouth;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the
age of 16 years; and

(iii) That the accused did so by rendering
that child unconscious.

(e) Rape by administering a drug, intoxicant, or
other similar substance to a child Qholhas attained the agé of
12.

(1) That the accused committed a sexual act
upon a child causing penetration; however slight, by the penis
of the vulva or anus or mouth;

(ii) That at the time of the sexual act the

child had attained the age of 12 years but had not attained the

age of 16 years; and
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(iii) That the accused did so by
administering to that child a drug, intoxicant, or other similar
substance.

(2) Rape of a child involving penetration of vulva or
anus or mouth by any part of the body or any object.
(a) Rape of a child who has not attained the age
of 12.

(1) That the accused committed a sexual act
upon a child by causing penetration, however slight, of the
vulva or anus or moutH of the child by any part of the body or
by any object;

(ii) That at the time of the sexual act the

child had not attained the age of 12 years; and

(iii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.

(b) Rape by force of a child who has attained the
age of 12.

(1) That‘the accused committed a sexual act
upon a child by causing penetration, however slight, of the
vulva or anuslor mouth of the child by any part of the body or

by any object;
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(1ii) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the

age of 16 years;

(1ii) That the accused did so by using force

against that child or any other person; and

(iv) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.

(c) Rape by threatening or placing in fear a
child who has attained the age of 12.

(i) That the accused committed a sexual act
upon a child by causing penetration, however slight, of the
vulva or anus or mouth of the child by any part of the body or
by any object;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the

age of 16 years;

(iii) That the accused did so by threatening

the child or another person'or placing that child in fear; and

(1iv) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.
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(d) Rape by rendering unconscious a child who has

attained the age of 12.

‘(i) That the accused committed a sexual act
upon a child by causing penetration, however slight, of the
vulva or anus or mouth of the child by any part of the body or
by any object;

(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the

age of 16 years;

(1ii) That the accused did so by rendering

that child unconscious; and

(iv) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

(e) Rape by administering a drug, intoxicant, or
other similar substance to a child who has attained the age of

12.

(1) That the accused committed a sexual act
upon a child by causing penetration, however slight, of the
vulva or anus or mouth of the child by any part of the body or

by any object;
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(ii) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the
age of 16 years;

(iii) That the accused did so by
administering to that child a drug, intoxicant, or other similar
substance; and

(iv) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse
or gratify the sexual desire of any person.

(3) Sexual assault of a child.

(a) Sexual assault of a child who has attained
the age of 12 involving contact between penis and vulva or anus

or mouth.

(1) That the accused committed a sexual act
upon a child causing contact between penis and vulva or anus or

mouth; and

,(1i) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the
age of 16 years.

(b) Sexual assault of a child who has attained
the age of 12 involving penetration of vulva or anus or mouth by

any part of the body or any object.
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(1) That the accused committed a sexual act
upon a child by causing penetration, however slight, of the

vulva or anus or mouth of the child by any part of the body or

by any object;

(1i) That at the time of the sexual act the
child had attained the age of 12 years but had not attained the

age of 16 years; and

(1ii) That the accused did so with an intent
to abuse, humiliate, harass, or degrade any person or to arouse

or gratify the sexual desire of any person.

(4) Sexual abuse of a child.

(a) Sexual abuse of a child by sexual contact
involving the touching of the genitalia, anus, groin, breast,

inner thigh, or buttocks of any person.

(i) That the accused committed sexual
contact upon a child by touching, or causing another person to
touch, either directly or through the clothing, the genitalia,

anus, groin, breast, inner thigh, or buttocks of any person; and

(ii) That the accused did so with intent to
abuse, humiliate, harass, or degrade any person or to arouse or
gratify the sexual desire of any person.

(b) Sexual abuse of a child by sexual contact

involving the touching of any body part.
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(1) That the accused committed sexual
contact upon a child by touching, or causing another person to
touch, either directly or through the clothing, any body paft of
any person; and

(ii) That the accused did so with intent to

arouse or gratify the sexual desire of any person.
(c) Sexual abuse of a child by indecent exposure.

(i) That the accused intentionally exposed
his or her genitalia, anus, buttocks, or female areola or nipple
to a child by any means; and

(ii) That the accused did so with an intent
to abuse, humiliate or degrade any person, or to arouse or

gratify the sexual desire of any person.

(d) Sexual abuse of a child by indecent

communication.

(1) That the accused intentionally

communicated indecent language to a child by any means; and

(ii) That the accused did so with an intent
to abuse, humiliate or degrade any person, or to arouse or

gratify the sexual desire of any person.
(e) Sexual abuse of a child by indecent conduct.

(i) That the accused engaged in indecent

conduct, intentionally done with or in the presence of a child;
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and

(ii) That the indecent conduct amounted to a
form of immorality relating to sexual impurity which is grossly
vulgar, obscene, and repugnant to common propriety, and tends to
excite sexual desire or deprave morals with respect to sexual

relations.”

(m) Paragraph 45b, Article 120b - Rape and sexual assault of a
child, is amended by inserting new subparagraph ¢ immediately
after subparagraph b to read as follows:

W

c. Explanation.

(1) In general. Sexual offenses have been separated
into three statutes: adults (120), children (120b), and other

offenses (120c).

(2) Definitions. Terms not defined in this paragraph

are defined in paragraph 45b.a. (h), supra.”

(n) Paragraph 45b, Article 120b - Rape and sexual assault of a
child, is amended by inserting new subparagraph d immediately
after subparagraph c to read‘as follows:

“d. Lesser included offenses. See paragraph 3 of this part

and Appendix 12A.”

(o) Paragraph 45b, Article 120b - Rape and sexual assault of a
child, subparagraph e is amended to read as follows:

“e. Maximum punishment.
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(1) Rape of a child. Forfeiture of all pay and
allowances, and confinement for life without eligibility for
parole. Mandatory minimum - Dismissal or dishonorable
discharge.

(2) Sexual assault of a child. Forfeiture of all pay
and allowances, and confinement for 30 years. Mandatory minimum

— Dismissal or dishonorable discharge.
(3) Sexual abuse of a child.

(a) Cases involving sexual contact. Dishonorable
discharge, forfeiture of all pay and allowances, and confinement

for 20 years.

(b) Other cases. Dishonorable discharge,
forfeiture of all pay and allowances, and confinement for 15

years.”

(p) Paragraph 45b, Article 120b - Rape and sexual assault of a
child, is amended by inserting new subparagraph f immediately
after subparagraph e to read as follows:

“f. Sample specifications.

(1) Rape of a child involving contact between penis

and vulva or anus or mouth.

(a) Rape of a child who has not attained the age
of 12. 1In that (personal jurisdiction data), did (at/on board

location), on or about 20, commit a sexual act upon
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, @ child who had not attained the age of 12 years, by

causing penetration of s (vulva) (anus) (mouth) with
s penis.
(b) Rape by force of a child who has attained the

age of 12 years. In that (personal jurisdiction data), did
(at/on board location), on or about 20, commit a
sexual act upon , a child who had attained the age of
12 years but had not attained the age of 16 years, by causing
penetration of s (vulva) (anus) (mouth) with

s penis, by using force against , to wit:

(c) Rape by threatening or placing in fear a
child who has attained the age of 12 years. In that (personal
jurisdiction data), did (at/on board location), on or about

20 , commit a sexual act upon , a child who

had attained the age of 12 years but had not attained the age of

16 years, by causing penetration of - s (vulva) (anus)
(mouth) with s penis by (threatening ) (placing
in fear).

(d) Rape by rendering unconscious of a child who
has attained the age of 12 years. 1In that (personal
jurisdiction data), did (at/on board location), on or about
20, commit a sexual act upon , @ child who had
attained the age of 12 years but had not attained the age of 16
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years, by causing penetration of "s (vulva) (anus)
(mouth) with s penis by rendering

unconscious by

(e) Rape by administering a drug, intoxicant, or
other similar substance to a child who has attained the age of
12 years. In that (personal jurisdiction data), did (at/on
board location), on or about 20 , commit a sexual act
upon , a child who had attained the age of 12 years

but had not attained the age of 16 years, by causing penetration

of s (vulva) (anus) (mouth) with s penis by
administering to a (drug) (intoxicant) ( ), to
wit:

(2) Rape of a child involving penetration of the vulva

or anus or mouth by any part of the body or any object.

(a) Rape of a child who has not attained the age
of 12. 1In that (personal jurisdiction data), did (at/on board
location), on or about 20, commit a sexual act upon

, @ child who had not attained the age of 12 years, by

penetrating the (vulva) (anus) (mbuth) of with
(list body part or object), with an intent to (abuse)
(humiliate) (harass) (degrade) (arouse) (gratify the sexual

desire of)
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(b) Rape by force of a child who has attained the
age of 12 years. In that (personal jurisdiction data), did
(at/on board location), on or about 20, commit a sexual
act upon ; @ child who had attained the age of 12
years but had not attained the age of 16 years, by penetrating

the (vulva) (anus) (mouth) of with (list body part

or object), by using force against , with an intent to
(abuse) (humiliate) (harass) (degrade) (arouse) (gratify the

sexual desire of)

(c) Rape by threatening or placing in fear a
child who has attained the age of 12 years. 1In that (personal
jurisdiction data), did (at/on board location), on orvabout
20 , commit a sexual act upon , @ child who had

attained the age of 12 years but had not attained the age of 16

years, by penetrating the (vulva) (anus) (mouth) of

with (iist body part or object), by (threatening )
(placing in fear), with an intent to (abuse) (humiliate)

(harass) (degrade) (arouse) (gratify the sexual desire of)

(d) Rape by rendering unconscious of a child who
has attained the age of 12 years. In that (personal
jurisdiction data), did (at/on board location), on or about
20 , commit a sexual act upon , a child who had

attained the age of 12 years but had not attained the age of 16
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years, by penetrating the (vulva) (anus) (mouth) of

with (list body part or object), by rendering
unconscious, with an intent to (abuse) (humiliate) (harass)

(degrade) (arouse) (gratify the sexual desire of)

(e) Rape by administering a drug, intoxicant, or
other similar substance to a child who has attained the age of
12 years. 1In that (personal jurisdiction data), did (at/on
board location), on or about 20, commit a sexual act
upon ; a child who had attained the age of 12 years

but had not attained the age of 16 years, by penetrating the

(vulva) (anus) (mouth) of with (list body part or
object), by administering to a (drug) (intoxicant)
( ), to wit: , with an intent to (abuse)

(humiliate) (harass) (degrade) (arouse) (gratify the sexual

desire of)

(3) Sexual assault of a child.

(a) Sexual aésault of a child who has attained
the age of 12 years involving contact between penis and vulva or
anus or mouth. 1In that (personal jurisdiction data), did (at/on
board location), on or about = 20 , commit a sexual act
apon , a child who had attained the age of 12 years but
had not attained the age of 16 years, by causing penetration of

s (vulva) (anus) (mouth) with s penis.
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(b) Sexual assault of a child who has attained
the age of 12 years involving penetration of vulva or anus or
mouth by any part of the body or any object. In that (personal
jurisdiction data), did (at/on board location), on or about

20 , commit a sexual act upon , a child who
had attained the age of 12 years but had not attained the age of

16 years, by penetrating the (vulva) (anus) (mouth) of

with (list body part or object), with an intent to

(abuse) (humiliate) (harass) (degrade) (arouse) (gratify the

sexual desire of)

(4) Sexual abuse of a child.

(a) Sexual abuse of a child involving sexual
contact involving the touching of the genitalia, anus, groin,
breast, inner thigh, or buttocks of any person. In that
(personal jurisdiction data), did (at/on board location), on or
about 20, commit a lewd act upon , a child

who had not attained the age of ‘16 years, by intentionally

[ (touching) (causing to touch)] [(directly) (through
the clothing)] the (genitalia) (anus) (groin) (breast) (inner
thigh) (buttocks) of , with an intent to (abuse)

(humiliate) (degrade)

(b) Sexual abuse of a child involving sexual
contact involving the touching of any body part of any person.

In that (personal jurisdiction data), did (at/on board
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location), on or about 20, commit a lewd act upon

, @ child who had not attained the age of 16 years, by
intentionally exposing [his (genitalia) (anus) (buttocks)] [her
(genitalia) (anus) (buttocks) (areocla) (nipple)] to ,
with an intent to (abuse) (humiliate) (harass) (degrade)

(arouse) (gratify the sexual desire of)

(c) Sexual abuse of a child involving indecent
exposure. In that (personal jurisdiction data), did (at/on
- board location), on or about =~ 20 , commit a lewd act upon

, a child who had not attained the age of 16 years, by
intentionally [ (touching) (causing to touch)]
[(directly) (through the clothing)] (name of body part) of

, with an intent to (arouse) (gratify the sexual desire
of)

(d) Sexual abuse of a child involving indecent
communication. In that (personal jurisdiction data), did (at/on
board location), on or about 20, commit a lewd act
upon , & child who had not attained the age of 16
years, by intentionally communicating to indecent
language to wit: , with an intent to (abuse)
(humiliate) (harass) (degrade) (arouse) (gratify the sexual

desire of)

(e) Sexual abuse of a child involving indecent

conduct. In that (personal jurisdiction data), did (at/on board
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location), on or about 20 , commit a lewd act upon

', a child who had not attained the age.of 16 years, by
engaging in indecent conduct, to wit: , intentionally
done (with) (in the presence of) , which conduct amounted
to a form of immorality relating to sexual impurity which is
grossly vulgar, obscene, and repugnant to common propriety, and
tends to excite sexual desire or deprave morals with respect to

sexual relations.”

(q) Paragraph 45c.af(c), Article 120c - Other sexual misconduct,
is amended by deleting the phrase “(c) Definitions.” and
inserting the phrase “(d) Definitions.” in its place.
(r) Paragraph 45c, .Article 120c - Other sexual misconduct, is
amended by deleting the following note, which appears

" immediately after subparagraph a:
“[Note: The subparagraphs that would normally address elements,
explanation, lesser included offenses, maximum punishments, and
sample specificatiohs are generated under the President’s
authority to prescribe rules pursuant to Article 36. At the
time of publishing this MCM, the President had not prescfibed
such rules for this new statute, Article 120c. Practitioners
should refer to the appropriate statutory language and, to the

extent practicable, use Appendix 28 as a guide.]”
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(s) Paragraph 45c, Article 120c - Other sexual misconduct, 1is
amended by inserting new subparagraph b immediately after
subparagraph a to read as follows:

“b. Elements.
(1) Indecent viewing.

(a) That the accused knowingly and wrongfully

viewed the private area of another person;

(b) That said viewing was without the other

person’s consent; and

(c) That said viewing took place under
circumstances in which the other person had a reasonable
expectation of privacy.

(2) Indecent recording.

(a) That the accused knowingly recorded

(photographed, videotaped, filmed, or recorded by any means) the

private area of another person;

(b) That said recording was without the other

person’s consent; and

(c) That said recording was made under
circumstances in which the other person had a reasonable

expectation of privacy.

(3) Broadcasting of an indecent recording.
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(a) That the accused knowingly broadcast a
certain recording of another person’s private area;

(b) That said recording was made or broadcast
without the other person’s consent;

(c) That the accused knew or reasonably should

have known that the recording was made or broadcast without the

other person’s consent;

(d) That said recording was made under
circumstances in which the other person had a reasonable
expectation of privacy; and

(e) That the accused knew or reasonably shouid
have known that said recording was made under circumstances in

which the other person had a reasonable expectation of privacy.
(4) Distribution of an indecent visual recording.

(a) That the accused knowingly distributed a
certain recording of another person’s private area;
(b) That said recording was made or distributed

without the other person’s consent;

(c) That the accused knew or reasonably should
have known that said recording was made or distributed without

the other person’s consent;
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(d) That said recording was made under
circumstances in which the other person had a reasonable
expectation of privacy; and

(e) That the accused knew or reasonably should
have known that said recording was made under circumstances in

which the other person had a reasonable expectation of privacy.
(5) Forcible pandering.
That the accused compelled another person to
engage in an act of prostitution with any person.
(6) Indecent exposure.
(a) That the accused exposed his or her
genitalia, anus, buttocks, or female areola or nipple;

(b) That the exposure was in an indecent manner;

and
(c) That the exposure was intentional.”

(t) Paragraph 45c, Article 120c - Other sexual‘misconduct, is
amended by inserting new subparagraph c immediately after
subparagraph b to read as follows:

AN}

c. Explanation.

(1) In general. Sexual offenses have been separated
into three statutes: adults (120), children (120b), and other
offenses (120c).

(2) Definitions.
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(a) Recording. A “recording” is a still or moving

visual image captured or recorded by any means.

(b) Other terms are defined in paragraph
45c.a. (d), supra.”
(u) Paragraph 45c, Article 120c - Other sexual misconduct, is
amended by inserting new subparagraph d immediately after
subparagraph c to read as follows:
“d. Lesser included offenses. See paragraph 3 of this part

and Appendix 12A.”

(v) Paragraph 45c, Article 120c - Other sexual misconduct, is
amended by inserting new subparagraph f immediately after
subparagraph e to read as follows:

“f. Sample specifications.

(1) Indecent viewing, visual recording, or

broadcasting.

(a) Indecent viewing. In that (personal
jurisdiction data), did (at/on boérd location), on or about
20, knowingly and wrongfully view the private area of
, without (his) (her) consent and under circumstances
in which (he) (she) had a reasonable expectation of privacy.
(b) Indecent visual recofding. In that (personal
jurisdiction data), did (at/on board location), on or about

20, knowingly (photograph) (videotape) (film) (make a
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recording of) the private area of , without (his)
(her) consent and under circumstances in which (he) (she) had a

reasonable expectation of privacy.

(c) Broadcasting or distributing an indecent
visual recording. In that (personal jurisdiction data), did
(at/on board location), on or about 20_;, knowingly
(broadcast) (distribute) a recording of the private area of
, when the said accused knew or reasonably should have

known that the said recording was (made) (and/or)

(distributed/broadcast) without the consent of
and under circumstances in which (he) (she) had a reasonable

expectation of privacy.

(2) Forcible pandering. In that (personal
jurisdiction data), did (at/on board location), on or about
20, wrongfully compel to engage in (a
sexual act) (sexual éontact) with , to wit:

, for the purpose of receiving (money) (other

" compensation) ( ).

(3) Indecent exposure. In that (personal jurisdiction
data), did (at/on board location), on or about 20,
intentionally expose [his (genitalia) (anus) (buttocks)] [her

(genitalia) (anus) (buttocks) (areola) (nipple)] in an indecent

manner, to wit: LY
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(wx) Paragraph 51, Article 125 - Sodomy is amended to read as
follows:

“51. Article 125—Forcible sodomy; bestiality

a. Text of statute.

(a) Forcible Sodomy.—Any person subject to this chapter who
engages in unnatural éarnal copulation with another person of
thé same or opposite sex by unlawful force or without the
consent of the other person is guilty of forcible sodomy and
shall be punished as a court-martial may direct.

(b) Bestiality.—Any person subject to this chapter who
engages in unnatural carnal copulation with an animal is guilty
of bestiality and shall be punished as a court-martial may
direct.

(é) Scope of Offenses.—Penetration, however slight, is
sufficient to complete an offense under subsection (a) or (b).
b. Elements.

(1) Forcible sodémy.

(a) That the accused engaged in unnatural carnal
copulation with a certain other person.

(b) That the act was done by unlawful force or without
the consent of the other person.

(2) Bestiality.

(a) That the accused engaged in unnatural carnal

copulation with an animal.
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c. Explanation.

(1) It is unnatural carnal copulation for a person to take
into that person’s mouth or anus the sexual organ of another
person or of an animal; or to place that person’s sexual organ
in the mouth or anus of another person or of an animal; or to
have carnal copulation in any opening of the body, except the
sexual parts, with another person; or to have carnal copulation
with an animal.

(2) For purposes of this Article, the term “unlawful force”
means an act of force done without legal justification or
excuse.

d. Lesser included offenses.
See paragraph 3 of this part and Appendix 12A.
e. Maximum punishment.

(1) Forcible sodomy. Dishonorable discharge, forfeiture of
all pay and allowances, and confinement for life without
eligibility for parole. Mandatory minimum — Dismissal or
dishonorable discharge.

(2) Bestiality. Dishonorable discharge, forfeiture of all
pay and allowances, and confinement for 5 years.

f. Sample specification.

(1) Forcible sodomy. In that (personal jurisdiction data),

did, (at/on board—location) (subject-matter jurisdiction data,

if required), on or about 20, engage in unnatural
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carnal copulation with , by unlawful force or without the
consent of the said

(2) Bestiality. In that (personal jurisdiction data), did,
(at/on board—location) (subject-matter jurisdiction data, if
required), on or about 20, engage in unnatural carnal
copulation with (type of animal).”

(x) In paragraphs 62, 64-86, 89, 91-100a, and 102-113, the
sample specifications in subparagraph f are uniformly amended by
inserting the words below between the last word and the period
in each sample specification:

", and that said conduct was (to the prejudice of good
order and discipline in the armed forces) (of a nature to bring
discredit upon the armed forces) (to the prejudice of good order
and discipline in the armed forces and was of a nature to bring
discredit upon the armed forces).”

(y) Paragraph 60.b, Article 134 (b)-General Article, is amended

to.read as follows:

“b. Elements. The proof réquired for conviction of an
offense under Article 134 depends upon the nature of the
misconduct charged. TIf the conduct is punished as a crime or
offense not capital, the proof must establish every element of
the crime or offense as required by the applicable law. All
offenses under Article 134 require proof of a single terminal
element; however, the terminal element may be proven using any
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of three theories of liability corresponding to clause 1, 2, or
3 offenses.

(1) For clause 1 or 2 offenses under Article 134, the
following proof is required:

(a) That the accused did or failed to do certain acts;
and

(b) That, under the circumstances, the accused’s
cohduct was to the prejudice of good order and discipline in the
armed forces or was of a nature to bring discredit‘upon the
armed forces.

(2) For clause 3 offenses under Article 134, the following
proof is required:

(a) That the accused did or failed to do certain acts
that satisfy each element of the federal statute (including, in
the case of a prosecution under 18 U.S.C. § 13, each element of
the assimilated State, Territory, Possession, or District law):
and

(b) That the offense charged was an offense not
capital.”

(z) Paragraph 60, Article 134 - General Article, subparagraph

c.(6) (a) is amended to read as follows:

“(a) Specifications under clause 1 or 2. When alleging a
clause 1 or 2 violation, the specification must expressly allege

that the conduct was “to the prejudice of good order and
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discipline” or that it was “of a nature to bring discredit upon
the armed forces.” The same conduct may be prejudicial to good
order and discipline in the armed forces and at the same time be
of a nature to bring discredit upon the armed forces. Both
clauses may be alleged; however, only one must be proven to
satisfy the terminal element. If conduct by an accused does not
fall under any of the enumerated Article 134 offenses
(paragraphs 61 through 113 of this Part), a specification not
listed in this Manual may be used to allege the offense.”

(aa) Paragraph 60, Article 134 - General Article, subparagraph

c.(6) (b) is amended to read as follows:

“(b) Specifications under clausé 3. When alleging a clause
3 violation, the specification must expressly allege that the
conduct was “an offense not capital,” and each element of: the
federal statute (including, in the case of a prosecution under
18 U.S.C. § 13, each element of the assimilated State,
.Territory, Possession, or District law) must be alleged
expressly or by necessary implication. In addition, the federal
statute should be identified.”
(bb) Paragraph 60, Article 134 - General Article, subparagraph
c.(6) (c) is deleted.
(cc) Paragraph 61, Article 134 - Abusing public animal, is

amended to read as follows:

w6l. Article 134—(Animal Abuse)
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a. Text of statute. See paragraph 60.
b. Elements.

(1) Abuse, neglect, or abandonment of an animal.

(a) That the accused wrongfully abused, neglected, or
abandoned a certain (public*) animal (and the accused caused the
serious injury or death of the animal*); and

(b) That, under the circumstances, the conduct of the
accused was to.the prejudice of good order and discipline in the
armed forces or was of a nature to bring discredit upon the
armed forces.

(*Note: Add these elements as applicable.)

(2) Sexual act with an animal.

(a) That the accused engaged in a sexual act with a
certain animal; and

(b) That, under the circumstances, the conduct of the
accused was to the prejudice of good order and discipline in tﬁe
armed forces or was of a nature to bring discredit upon the
armed forces.

c. Explanation.

(1) In general. This offense prohibits knowing, reckless,
or negiigent abuse, neglect, or abandonment of an animal. This
offense does not include legal hunting, trapping, or fishing;
reasonable and recognized acts of training, handling, or

disciplining of an animal; normal and accepted farm or
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veterinary practices; research or testing conducted in
accordance with approved military protocols; protection of
person or property from an unconfined animal; or authorized
military operations or military training.

(2) Definitions. As used in this paragraph:

(A) “Abuse” means intentionally and unjustifiably:
overdriving, overloading, overworking, tormenting, beating,
depriving of necessary sustenance, allowing to be housed in a
manner that results in chronic or repeated serious physical
harm, carrying or confining in or upon any vehicles in a cruel
or reckless manner, or otherwise mistreating an animal. Abuse
may include any sexual touching of an animal if not inéluded in
the definition of “sexual act with an animal” below.

(B) “Neglect” means allowing another to abuse an
animal, or, having the charge or custody of any animal,
intentionally, knowingly, recklessly, or negligently failing to
provide it with proper food, drink,  or protection from the
weather consistent with the species, breed, and type of animal
involved.

(C) “Abandon” means the intentional, knowing, reckless
or negligeﬁt leaving of an animal at a location without
providing minimum care while having the charge or custody of -

that animal.
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(D) “Animal” means pets and animals of the type that
are raised by individuals for resale to others, including but
not limited to: cattle, horses, shéep, pigs, goats, chickens,
dogs, cats, and similar animals owned or under the control of
any person. Animal does not include reptiles, insects,
arthropods, or any animal defined or declared to be a pest by
the administrator of the United States Environmental Protection
Agency.

(E) “Public animal” means any animal owned or used by
the United States or any animal owned or used by a local or
State government in the United States, its territories or
possessions. This would include, for example, drug detector
dogs used by the government.

(F) “Sexual act with an animal” means contact between
the sex organ, anus, or mouth of a person and an animal or
between the sex organ, mouth, or anus of an animal and a person
or object manipulated by a person if done with an intent to
arouse of gratify the sexual desire of any person.

(G) “Serious injury of an animal” means physical harm
that involves a temporary but substantial disfigurement; causes
a temporary but substantial loss or impairment of the function
of any bodily part or organ; causes a fracture of aﬁy bodily
part; causes permanent maiming; causes acute pain of a duration

that results in suffering; or carries a substantial risk of
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death. Serious injury includes, but is not limited to, burning,
torturing, poisoning, or maiming.
d. Lesser included offenses. See paragraph 3 of this part and

Appendix 12A.

e. Maximum punishment.

(1) Abuse, neglect, or abandonment of an animal. Bad-
conduct discharge, forfeiture of all pay and allowances, and
confinement for 1 year.

(2) Abuse, neglect, or abandonment of a public animal.
Bad-conduct discharge, forfeiture of all pay and allowances, and
confinement for 2 years.

(3) Sexual act with an animal or cases where the accused
caused the serious injury or death of the animal. Dishonorable
discharge, forfeiture of all pay and allowances, and confinement
for 5 years.

f. Sample specification.

In that A, (personal jurisdiction data), did,
(at/on board—location) (subject-matter jurisdiction data, if
required), on or about (date), (wrongfully [abuse] [neglect]
[abandon]) (*engage in a sexual act, to wit: , with) a
certain (*public) animal (*and caused [serious injury to] [the
death of] the animal), and that said conduct was (to the
prejudice of good order and discipline in the armed forces) . (of
a nature to bring discredit upon the armed forces) (to the
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prejudice of good order and discipline in the armed forces and
was of a nature to bring aiscredit upon the armed forces).
(dde) Paragraph 64, Article 134 - Assault—with intent to commit
murder, Voluntary manslaughter, rape, robbery, sodomy, arson,
burglary, or housebreaking is amended by inserting “forcible”
immediately preceding every occurrence of the word “sodomy”.
(ee) Paragraph 90, Article 134 - Deleted—See Appendix 27, is
amended to read as follows:

w90. Article 134 —(Indecent conduct)

a. Text of Statute. See paragraph 60.

b. Elements.

(1) That the accused engaged in certain conduct;

(2) That the conduct was indecent; and

(3) That, under the circumstances, the conduct of the
accused was to the prejudice of good order and discipline in the
armed forces or was of a nature to bring discredit upon the
armed forces.

C. Explanation.

(1) “Indecent” means that form of immorality relating to
sexual impurity which is grossly vulgar, obscene, and repugnant
to common propriety, and tends to excite sexual desire or
deprave morals with respect to sexual relations.

(2) Indecent conduct includes offenses previously

proscribed by “Indecent acts with another” except that the
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presence of another person is no longer required. For purposes
of this offense, the words “conduct” and “act” are synonymous.
For child offenses, some indecent conduct may be included in the
definition of lewd act and preempted by Article 120b(c). See
paragréph 60c(5) (a) .

d. Lesser‘included offense. See paragraph 3 of this part and

Appendix 12A.

e. Maximum punishment. Dishonorable discharge, forfeiture of
all pay and allowances, and confinement for 5 years.
f. Sample specification.

In that (personal jurisdiction data), did (at/on
board - location) (subject-matter jurisdiction data, if
required), on or about (date), (wrongfully commit indecent
conduct, to wit: ‘ ), and that said conduct was (to the
prejudice of good order and discipline in the armed forces) (of
a nature to bring discredit upon the armed forces) (to the
prejudice of good order and discipline in the armed forces and
was of a nature to bring discredit upon the armed forces).

(£f) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph b. (1) (a) is amended by replacing “had sexual
intercourse” with “engaged in a sexual act”.

(g9) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph b. (2) (a) is amended by replacing “had sexual
intercourse” with “engaged in a sexual act”.
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(hh) Paragraph 97, Article 134 - Panderiﬁg and prostitution,
subparagraph b. (2) (b) is amended by replacing “engage in an act
of sexual intercourse” with “engage in a sexual act”.
(ii) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph b. (3) (a) is amended by replacing “engage in an act
of sexual intercourse” with “engage in a sexual act”.
(jj) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph b.(4) is amended by replacing “Pandering by
arranging or receiving consideration for arranging for sexual
intercourse or sodomy.” with “(4) Péndering by arranging or
receivinglconsideration for arranging for a sexual act.”
(kk) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph b. (4) (a) is amended by replacing “engage in an act
of sexual intercourse or.sodomy” with “engage in a sexual act”.
(11) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph c is amended to read as follows:
“c. Explanation.

(1) Prostitution may be committed by males or females.

(2) Sexual act. See paragraph 45.a.(g) (1).”

(mm) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph f. (1) is amended by replacing “(an act) (acts) of
sexual intercourse” with “(a sexual act) (sexual acts)”.
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(nn) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph f.(2) is amended by replacing “(an act) (acts) of
sexual intercourse” with “(a sexual act) (sexual acts)”.

(oo) Paragraph 97, Article 134 - Pandering and prostitution,
subparagraph f.(3) is amended by replacing “(an act) (acts) of

sexual intercourse” with “(a sexual act) (sexual acts)”.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-5392; Directorate
Identifier 2016—-NE-10-AD; Amendment 39—
18654; AD 2016—-19-05]

RIN 2120-AA64
Airworthiness Directives; International
Aero Engines AG Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
International Aero Engines AG (IAE)
V2500-A1 turbofan engines. This AD
was prompted by a report of an
uncontainment caused by a high-
pressure turbine (HPT) seal release. This
AD requires removing the HPT No. 4
bearing front seal seat, part numbers
(P/Ns) 2A0066, 2A1998, and 2A3432,
and the HPT No. 4 bearing rear seal seat,
P/Ns 2A0067, 2A1999, and 2A3433, and
replacing them with parts eligible for
installation. This AD also requires
inspecting the HPT rotor and stator
assembly, and, if necessary, their
replacement with parts that are eligible
for installation. We are issuing this AD
to prevent failure of the HPT stage 2
seals, uncontained HPT seal release,
damage to the engine, and damage to the
airplane.

DATES: This AD is effective October 27,
2016.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of October 27, 2016.

ADDRESSES: For service information
identified in this final rule, contact
International Aero Engines AG, 400
Main Street, East Hartford, CT 06118;
phone: 800-565-0140; email: help24@

pw.utc.com; Internet: http://
fleetcare.pw.utc.com. You may view this
service information at the FAA, Engine
& Propeller Directorate, 1200 District
Avenue, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.
It is also available on the Internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2016—
5392.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
5392; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Brian Kierstead, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7772; fax: 781-238-7199;
email: brian.kierstead@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain IAE V2500—A1 turbofan
engines. The NPRM published in the
Federal Register on April 13, 2016 (81
FR 21768). The NPRM was prompted by
a report of an uncontainment caused by
a HPT seal release. The NPRM proposed
to require removing from service the
HPT No. 4 bearing front seal seat, P/Ns
2A0066, 2A1998, and 2A3432, and the
HPT No. 4 bearing rear seal seat, P/Ns
2A0067, 2A1999, and 2A3433, and
replacement with parts eligible for
installation. This AD would also require
inspecting the HPT rotor and stator
assembly, and, if necessary, their
replacement with parts that are eligible
for installation. We are issuing this AD

to correct the unsafe condition on these
products.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the NPRM (81 FR 21768,
April 13, 2016) and the FAA’s response
to each comment.

Request To Allow Monitoring of Oil
Consumption and Monitoring Analysis

Air India Ltd. (AIL) commented that
the fracture of the HPT stage 2 seal is
a known problem with the type design.
AIL does not agree that the root cause
of the failure is clogged No. 4 bearing
seal seats. AIL finds that increases in oil
consumption and/or vibration signature
are precursors to failure of the HPT
stage 2 seal. We interpret AIL’s
comment as a request to allow
monitoring of oil consumption rate and
vibration signature analysis instead of
the requirements of this AD.

We disagree. We disagree with AIL’s
analysis of the unsafe condition because
although other failure modes leading to
fracture of the HPT stage 2 seal exist, the
uncontained part release noted in the
NPRM (81 FR 21768, April 13, 2016)
was caused by blockage of the No. 4
bearing seal seat’s anti-weep circuit. We
disagree with allowing oil consumption
monitoring and vibration signature
analysis because they do not provide an
acceptable level of safety for engines
with seal seats processed using methods
susceptible to oil blockage. We did not
change this AD.

Request To Delay Compliance

AIL commented that we should delay
compliance to this AD until December
31, 2017. This additional time to
comply with this AD would allow for
minimal disruption to its fleet
operations. AIL indicated that fleet
safety would be maintained through
engine oil consumption monitoring and
vibration signature analysis.

We disagree. As noted in our previous
comment response, oil consumption
monitoring and vibration signature
analysis do not provide an acceptable
level of safety for engines with seal seats
processed using methods susceptible to
oil blockage. We did not change this
AD.
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Request To Revise Applicability

AIL commented that the applicability
of this AD should not be limited to the
IAE V2500-A1 fleet.

We disagree. The applicability of this
AD is limited to the IAE V2500-A1
engines with affected serial numbers
because this population of engines has
been identified as having been
processed using methods that could
lead to failure of the HPT stage 2 seals.
We did not change this AD.

Request To Include End Date for
Compliance

IAE and Airbus commented that we
should include an end date of December
31, 2016, for compliance with this AD.

We disagree. Our analysis of the
unsafe condition determined that
blockage of the No. 4 bearing seal seat
anti-weep grooves is a function of
engine cycles rather than time in
service. We therefore did not base
compliance on a calendar date. We did
not change this AD.

Request To Require Oil Monitoring and
Turbine Case Inspection

IAE and Airbus commented that not
mandating oil monitoring and
inspection of the turbine case weep-hole
may increase risk to operators if they
follow only the requirements of this AD.
IAE indicated that this AD should
match the compliance requirements of
IAE SB V2500-ENG-72-0670, dated
March 14, 2016.

We disagree. We find that the actions
required by this AD adequately address
the unsafe condition represented by the
possibility of failure of the HPT stage 2
seals while not imposing unnecessary
burdens on operators. We did not
change this AD.

Revision to Compliance

We revised the compliance section to
allow installed No. 4 bearing front and
rear seal seats to be returned to service
following removal and refurbishment.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (81 FR
21768, April 13, 2016) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (81 FR 21768,
April 13, 2016).

Related Service Information Under 1
CFR Part 51

We reviewed IAE Non-Modification
Service Bulletin (NMSB) V2500-ENG—
72—0670, dated March 14, 2016. The
NMSB identifies affected engines and
provides guidance for replacing the No.
4 bearing front and rear seal seats and
for inspecting the HPT rotor and stator
assembly. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 0
engines installed on airplanes of U.S.
registry. We estimate that it will take
about 10 hours to perform the seal seat
replacement. The average labor rate is
$85 per hour. We also estimate the cost
of No. 4 bearing front and rear seal seats
to be $13,562. Based on these figures,
we estimate the cost of this AD on U.S.
operators to be $0.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2016-19-05 International Aero Engines
AG: Amendment 39-18654; Docket No.
FAA-2016-5392; Directorate Identifier
2016—NE-10-AD.

(a) Effective Date
This AD is effective October 27, 2016.

(b) Affected ADs

None.
(c) Applicability

This AD applies to International Aero
Engines AG (IAE) V2500-A1 turbofan
engines with serial numbers listed under
Planning Information, Effectivity Data in IAE

Non-Modification Service Bulletin (NMSB)
V2500-ENG-72—-0670, dated March 14, 2016.

(d) Unsafe Condition

This AD was prompted by a report of an
uncontainment caused by a high-pressure
turbine (HPT) seal release. We are issuing
this AD to prevent failure of the HPT stage
2 seal, uncontained HPT seal release, damage
to the engine, and damage to the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(1) Prior to accumulating 500 cycles in
service after the effective date of this AD,

(i) Remove the No. 4 bearing front seal seat,
part numbers (P/Ns) 2A0066, 2A1998,
2A3432; and the No. 4 bearing rear seal seat,
P/Ns 2A0067, 2A1999, 2A3433, and replace
with parts eligible for installation.

(ii) Inspect the HPT rotor and stator
assembly. Use the Accomplishment
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Instructions, Part C, paragraph 1.B. of IAE
NMSB V2500-ENG-72-0670, dated March
14, 2016 to perform the inspection.

(2) For any parts that fail the inspection
required by paragraph (e)(1)(ii) of this AD,
before further flight, remove and replace with
parts eligible for installation.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCs for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request. You may email your
request to: ANE-AD-AMOC@faa.gov.

(g) Related Information

For more information about this AD,
contact Brian Kierstead, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7772; fax: 781-238-7199; email:
brian.kierstead@faa.gov.

(h) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) International Aero Engines AG (IAE)
Non-Modification Service Bulletin V2500—
ENG-72-0670, dated March 14, 2016.

(ii) Reserved.

(3) For IAE service information identified
in this AD, contact International Aero
Engines AG, 400 Main Street, East Hartford,
CT 06118; phone: 800-565—-0140; email:
help24@pw.utc.com; Internet: http://
fleetcare.pw.utc.com.

(4) You may view this service information
at the FAA, Engine & Propeller Directorate,
1200 District Avenue, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
September 15, 2016.
Ann C. Mollica,

Acting Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2016—22703 Filed 9-21-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2015-7487; Airspace
Docket No. 15-ACE-7]

Amendment of Class D and E Airspace
and Revocation of Class E Airspace;
Sioux City, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies the Class
D and E airspace areas at Sioux
Gateway/Col. Bud Day Field, Sioux
City, IA, due to the decommissioning of
the Gateway non-directional radio
beacon (NDB) and cancellation of the
NDB approaches at the airport. The
Class E airspace area designated as an
extension is being removed as it is no
longer needed. Advances in Global
Positioning System (GPS) capabilities
have made this action necessary for the
safety and management of Instrument
Flight Rules (IFR) operations at the
airport. This action also updates the
geographic coordinates for Martin Field,
NE., to coincide with the FAAs
aeronautical database.

DATES: Effective 0901 UTC, January 5,
2017. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC, 20591;
telephone: 202-267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101

Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class D and E airspace at Sioux
Gateway/Col. Bud Day Field, Sioux
City, IA.

History

On April 13, 2016, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to modify
Class D airspace, Class E surface area
airspace and Class E airspace extending
upward from 700 feet above the surface
at Sioux Gateway/Col. Bud Day Field,
Sioux Gity, IA (81 FR 21772) FAA-
2015-7487. The Class E airspace area
designated as an extension also would
be removed as the extension is no longer
needed. Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal to the FAA. One comment was
received from Thomas Glennon,
Aeronautical Information Services,
citing a correction to the geographic
coordinates for Martin Field, South
Sioux City, NE., which has been
incorporated into this final rule.

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.11A, dated August 3, 2016,
and effective September 15, 2016, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
http://fleetcare.pw.utc.com
http://fleetcare.pw.utc.com
mailto:brian.kierstead@faa.gov
mailto:ANE-AD-AMOC@faa.gov
mailto:help24@pw.utc.com
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Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
modifies Class E surface area airspace
and Class E airspace extending upward
from 700 feet above the surface at Sioux
Gateway/Col. Bud Day Field, Sioux
City, IA. The Class E airspace area
designated as an extension also would
be removed as the extension is no longer
needed. After review, the FAA found
that due to the decommissioning of the
Gateway NDB, cancellation of the NDB
approaches at the airport, advances in
GPS capabilities, and implementation of
RNAYV procedures at Sioux Gateway/
Col. Bud Day Field, the Class E airspace
designated as a surface area no longer
requires extensions and is reduced to
within a 4.3-mile radius of the airport;
the Class E airspace designated as an
extension to the Class D or Class E
surface area is removed; and the Class
E airspace area extending upward from
700 feet above the surface at the airport
is reduced from a 7-mile radius to a 6.8-
mile radius, with the northwest
extension increased from 3 miles to 3.9
miles each side of the Sioux City
VORTAC 319° radial extending from the
6.8-mile radius to 14.4 miles vice 25.3
miles; the northwest extension remains
unchanged 4 miles each side of the 001°
bearing from the airport from the 6.8-
mile radius to 12 miles. The extensions
to the southeast and northwest on the
Sioux Gity VORTAC 316° radial are no
longer required. All modifications to the
Class E airspace are in accordance with
airspace requirements specified in FAA
Joint Order 7400.2K. This action is
necessary for the safety and
management of IFR operations under
standard instrument approach
procedures at the airport. The
geographic coordinates for Martin Field,
South Sioux City, NE., are amended for
the existing Class D and E airspace
areas.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 2016, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

Paragraph 5000 Class D Airspace.

* * * * *

ACEIAD Sioux City, IA [Amended]

Sioux City, Sioux Gateway/Col. Bud Day
Field, IA

(Lat. 42°24’09” N., long. 96°23'04” W.)
South Sioux City, Martin Field, NE

(Lat. 42°27’15” N., long. 96°28'21” W.)

That airspace extending upward from the
surface to and including 3,600 feet MSL
within a 4.3-mile radius of Sioux Gateway/
Col. Bud Day Field, excluding that airspace
within a 1-mile radius of South Sioux City,
Martin Field. This Class D airspace area is
effective during the specific dates and times

established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E Airspace
Designated as Surface Areas.

* * * * *

ACEIAE2 Sioux City, IA [Amended]

Sioux City, Sioux Gateway/Col. Bud Day
Field, IA

(Lat. 42°24’09” N., long. 96°23'04” W.)
South Sioux City, Martin Field, NE

(Lat. 42°27°15” N., long. 96°28"21” W.)

Within a 4.3-mile radius of Sioux Gateway/
Col. Bud Day Field, excluding that airspace
within a 1-mile radius of the South Sioux
City, Martin Field. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

ACEIA E4 Sioux City, IA [Removed]

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACEIA E5 Sioux City, IA [Amended]

Sioux City, Sioux Gateway Airport/Col. Bud
Day Field, IA

(Lat. 42°24’09” N., long. 96°23'04” W.)
Sioux City VORTAC

(Lat. 42°20°40” N., long. 96°19'25” W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Sioux Gateway Airport/Col. Bud
Day Field, and within 3.9 miles each side of
the 319° radial of the Sioux City VORTAC
extending from the 6.8-mile radius to 14.4
miles northwest of the VORTAC, and within
4 miles each side of the 001° bearing from
Sioux Gateway Airport/Col. Bud Day Field
extending from the 6.8-mile radius of the
airport to 12 miles northwest of the airport.

Issued in Fort Worth, Texas, on September
9, 2016.
Walter Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2016-22738 Filed 9-21-16; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2015-4074; Airspace
Docket No. 15-AWP-16]

Amendment of Class E Airspace,
Truckee, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E surface area airspace and modifies
Class E airspace extending upward from
700 feet above the surface at Truckee-
Tahoe Airport, Truckee, CA, to increase
safety and enhance existing instrument
flight rules (IFR) operations in the
immediate vicinity of the airport.

DATES: Effective 0901 UTC, January 5,
2017. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the U.S.
Department of Transportation, Docket
Operations, 1200 New Jersey Avenue
SE., West Bldg Ground Floor Rm W12—
140, Washington, DC 20590; Telephone:
1-800—647-5527, or 202—366—9826. The
Order is also available for inspection at
the National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html. FAA
Order 7400.11, Airspace Designations
and Reporting Points, is published
yearly and effective on September 15.
FOR FURTHER INFORMATION CONTACT: Tom
Clark, Federal Aviation Administration,
Operations Support Group, Western
Service Center, 1601 Lind Avenue SW.,
Renton, WA 98057; telephone (425)
203—4511.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,

describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Truckee-Tahoe
Airport, Truckee, CA.

History

On December 18, 2015, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend Class E airspace extending
upward from 700 feet above the surface
at Truckee-Tahoe Airport (80 FR 78988)
Docket No. FAA-2015-4074. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. One comment was received
requesting the FAA to establish Class E
surface airspace within a 4.2 mile radius
to increase safety and enhance existing
instrument flight rules (IFR) procedures
in the immediate vicinity of the airport.
The FAA concurred with the comment
and on April 22, 2016, published in the
Federal Register a supplemental notice
of proposed rulemaking (SNPRM) to
establish Class E surface airspace at
Truckee-Tahoe Airport (81 FR 23658)
Docket No. FAA-2015-4074. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.11A,
dated August 3, 2016, and effective
September 15, 2016, which is
incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71

establishes Class E surface area airspace
within a 4.2-mile radius of Truckee-
Tahoe Airport, Truckee, CA. Also, this
action modifies Class E airspace
extending upward from 700 feet above
the surface to within a 4.2-mile radius
of the airport, with segments extending
from the 4.2-mile radius to 19 miles
north and 16.5 miles northwest of the
airport, and removes reference to
Homewood Seaplane Base, which is no
longer operational.

Airspace modification is necessary to
ensure the safety and management of
standard instrument approach and
departure procedures for IFR operations
at the airport, with a minimum degree
of airspace restriction.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 20186, is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AWP CA E2 Truckee, CA [New]

Truckee-Tahoe Airport, CA
(Lat. 39°19’12” N., long. 120°08'22” W.)
That airspace extending upward from the
surface within a 4.2-mile radius of Truckee-
Tahoe Airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward from 700 feet or More
Above the Surface of the Earth.

* * * * *

AWP CA E5 Truckee, CA [Modified]

Truckee-Tahoe Airport, CA

(Lat. 39°19"12” N, long. 120°08"22” W.)

That airspace extending upward from 700
feet above the surface within a 4.2-mile
radius of Truckee-Tahoe Airport, and within
2 miles each side of the Truckee-Tahoe
Airport 015° bearing extending from the 4.2-
mile radius to 19 miles north of the airport,
and within 2 miles each side of the airport
328° bearing extending from the 4.2-mile
radius to 16.5 miles northwest of the airport.

Issued in Seattle, Washington, on August
16, 2016.

Richard Roberts,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2016—22726 Filed 9-21-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2014-0742; Airspace
Docket No. 14-ASW-5]

Establishment of Class D and E
Airspace; Brookshire, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
D airspace, Class E surface area airspace,
and Class E airspace extending upward
from 700 feet above the surface at
Brookshire, TX, to accommodate the
new air traffic control tower at Houston
Executive Airport. The FAA is taking
this action for the safe and efficient use
of the airspace to contain Instrument
Flight Rule (IFR) arrival and departure
operations at the airport.

DATES: Effective 0901 UTC, November
10, 2016. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 1-800-647-5527, or 202—
267—-8783. The Order is also available
for inspection at the National Archives
and Records Administration (NARA).
For information on the availability of
FAA Order 7400.11A at NARA, call
202-741-6030, or go to htip://
www.archives.gov/federal register/
code of federal-regulations/ibr_
locations.html. FAA Order 7400.11,
Airspace Designations and Reporting
Points, is published yearly and effective
on September 15.

FOR FURTHER INFORMATION CONTACT: Raul
Garza, Jr., Central Service Center,
Operations Support Group, Federal
Aviation Administration, Southwest
Region, 10101 Hillwood Parkway, Fort
Worth, TX 76177; telephone: (817) 222—
5874.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes

controlled airspace at Houston
Executive Airport, Brookshire, TX.

History

On March 28, 2016, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to establish Class D and Class E
Airspace at Houston Executive Airport,
Brookshire, TX (81 FR 17114) Docket
No. FAA-2014-0742. Houston
Executive Airport opened an operating
control tower October 1, 2014. Federal
regulations (14 CFR 91.126, 91.127, and
91.129) establish airspace requirements
around an operating tower. Interested
parties were invited to participate in
three informal meetings with the local
community held on June 17, June 18,
and December 15, 2015, during the
course of establishing this airspace, and
in this rulemaking effort by submitting
written comments on the proposal to the
FAA. 146 comments were received by
the end of the comment period May 12,
2016. An additional five comments were
received after the comment period (one
having 322 signatures on a petition
opposing the upper altitude limit of
2,700 feet MSL; the petition supports
2,000 feet MSL as acceptable and safer).
One commenter requested to withdraw
his request. Of the 150 comments, many
voiced opinions on different aspects of
the proposal as described in more detail
below.

Summary of Comments

The FAA received multiple comments
from 150 commenters that have been
grouped to reflect general subject areas.
The groups are categorized as follows;

1. Support of the Class D proposal at
2,500 feet

2. Support of the Class D airspace at
2,000 feet

3. Support of the Class D proposal at
1,700 feet

4. Support for Class D at 2,500 but with
Full Circle (4 miles) Airspace
without cutout for Sport Flyers
Airport

5. Concerns of east-west VFR corridor
compression

6. Increase airspace to match Class B
airspace

7. Support for Class E airspace only

8. No support for any change to the
present airspace allocation

9. Airspace compression in the
northeast quadrant under Class B

1. Comment: Support of the Class D
proposal at 2,500 feet.

Fifty-one comments supported the
proposal, as is, with a top of 2,500 feet
MSL. The positive comments ranged
from support of the proposal at 2,500
feet MSL to extending and expanding


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/

Federal Register/Vol. 81, No. 184/ Thursday, September 22, 2016 /Rules and Regulations

65271

controlled airspace to 2,700 feet MSL.
One commenter proposed to increase
the upper limit to 2,700 feet MSL. There
were a variety of reasons cited in
support of the proposal, including the
following:

(a) Confusing to have an air traffic
control tower but no Class D airspace
surrounding the airport. Establishing
class D airspace on the FAA sectionals
charts will better identify the air traffic
control tower to our transient and
overflying aircraft.

(b) The air traffic control tower will
enhance the safety of the operations and
support the continued growth of the
airport. Standard clearance from
Houston Executive Airport is to
maintain heading to 2,000 feet. Don’t
want aircraft at 2,100 feet. Aircraft
transitioning along I-10 are in the direct
flight path of departing traffic off TME
RWY 18. Aircraft flying over I-10 at
2,000 feet without communicating with
the tower could easily result in mid-air
collision with departing traffic.

(c) Limiting airspace to 2,000 feet will
only encourage pilots to transition the
airspace with no communication, which
is dangerous.

(d) A few miles north of the airport
the Class B airspace begins at 3,000 feet
but the majority of the Class B area over
the airport is 4,000 feet.

(e) Simply requesting a transition to
the tower will make everyone aware of
the transitioning aircraft.

(f) The airspace is usually congested
with pilots landing or departing
Houston Executive Airport or nearby
airports and pilots flying VFR along
1-10 at 2,500 feet Class D ceiling is the
ceiling pilots have been taught to fly.

(g) Should declare the full circle of 4
NM radius as Class D, including surface
to 2,700 feet MSL as done at KHY,
KAFW, KFWS, KADS.

(h) The rule if adopted would make
the controlled airspace around Houston
Executive Airport consistent with
comparable towered airfields in the U.S.
Sugarland and Conroe were given
higher ceiling altitudes than 2,500 feet.

(i) Houston Executive Airport is only
airport on the west side of Houston on
the I-10 corridor with the ability to
handle large cabin class aircraft and a
runway length of 6,610 feet.

(j) Not true that having the top of the
Class D airspace at 2,500 feet “‘squeezes
VFR aircraft into a narrow band.” It is
a simple matter to call Houston
Executive Tower and coordinate a
clearance to transit the Class D airspace
or call Houston Approach and get a
clearance to transit through the Class B
airspace. Support for Class D Airspace,
but radar is necessary.

FAA response: An operating tower
that meets 14 CFR part 91 regulations is
entitled to the establishment of airspace
around the tower. Houston Executive
Airport (TME) became operational on
October 1, 2014. Unless otherwise
authorized or required by ATC, 14 CFR
91.126 and FAA Order 7400.2 states that
no person may operate an aircraft to,
from, or through, an airport having an
operational control tower unless two-
way radio communications are
maintained between that aircraft and the
control tower. Communications must be
established prior to 4-nautical miles
from the airport, up to and including
2,500 feet AGL.

Although the FAA initially
considered a top altitude of 2,700 feet,
based on feedback from the first
informal meeting and considerations for
the safe and efficient use of airspace, the
FAA determined that 2,500 feet, as
provided in 14 CFR 91.126, is an
appropriate altitude for the operations at
the airport based on further information
received from informal meetings, radar
operating practices, and surveillance
equipment. The airspace was tailored to
provide minimum inconvenience while
optimizing safety. Radar equipment is
not a requirement for a control tower.
This particular tower is a Non Federal
Contract Tower; the FAA is not
responsible for providing this type of
equipment. Currently, airport traffic
activity does not meet the threshold for
establishing a radar environment.

2. Comment: Support of the Class D
airspace at 2,000 feet.

Seventy-six comments opposed the
2,500-foot top and another 322 signed a
late-filed petition opposing the altitude
of 2,500 feet. This group of 398 did
support the creation of the airspace if
the top altitude was 2,000 feet MSL.
They said reducing tower coordination
with a 2,000-foot altitude, and allowing
for more separation of airspace between
Class B and Class D, would provide a
greater and safer transition for aircraft
flying along Houston’s east/west
corridor.

Some of the reasons for limiting top
of airspace to 2,000 included:

(a) Other airports (DWH, HQZ, GKY,
and SGR) have a top altitude of 2,000
feet.

(b) A 2,500 foot MSL will severely
restrict approaches and departures at
IWS.

(c) A 2,000 foot ceiling or lower could
lessen the effect on the KIWS traffic
located 12 NM E of TME, which has a
high proportion of VFR and sport pilot
traffic. Most IFR departures from KIWS
(Runway 15) are cleared to enter
controlled airspace heading 270 degrees
at 2,000 feet.

(d) Industry standard for Class D is a
tower with a 4-NM radius and 2,000 feet
MSL.

(e) The most commonly used altitudes
are around 1,500 feet; this ensures
clearance along the entire route of class
B at 2,000 feet and 1000 feet minimum
altitude over densely populated terrain.
It is also common for westbound traffic
to stay just north of I-10 and east-bound
traffic stays south of I-10. Much of this
VFR traffic doesn’t want to
communicate with the KTME tower.
The wisdom of providing only 500 feet
of space between the top of class D and
the base of Class B (3,000 feet MSL)
within two Victor Airways is in
question. By establishing the upper
limit of the Class D Airspace to 2,000
feet MSL, pilots would have a 500-foot
separation from traffic in both Class B
and Class D airspace, instead of only
250 feet separation under the proposal.

FAA response: Transiting VFR aircraft
are able to fly through this airspace at
2,000 feet by establishing radio
communications and receiving approval
by the tower based on the air traffic
situation. The same aircraft can fly over
the airspace at 2,501 feet without
communicating with the tower. The
potential for aircraft to be departing
Houston Executive Airport and climbing
to 2,000 feet with aircraft overflying the
same area at 2,001 feet does not provide
an adequate safety net. Although there
was a comment that Sugar Land Airport
had a 2,000 foot top altitude, a review
of this comment reveals a top altitude
up to, but not including 2,600 feet.
David Wayne Hooks Airport does have
up to but not including a 2,000 foot top
altitude; however, this airport underlies
Class B airspace that begins at 2,000
feet. An IFR exit to the west of DWH is
capped at 2,000 feet. In making its
decision, the FAA reviewed the
operations at the airport, informal
meeting notes, radar operating practices,
and surveillance equipment. With
respect to the comment about victor
airways, they are in a small section of
the class D footprint. Approximately 10
percent underlie Class B Shelf at 3,000
feet. Controlled traffic on V-68 and
V-222 will be at 3,000 feet or higher.
VFR aircraft are knowledgeable about
these airways and are to maneuver
themselves to be clear of other aircraft,
see and avoid. The airspace was tailored
to provide minimum inconvenience
while optimizing safety. The FAA has
determined that 2,500 feet is an
appropriate altitude to enhance safety
and allow flexibility to the VFR pilot.

3. Comment: Support of the Class D
proposal at 1,700 feet.

One commenter supported Class D
airspace with an altitude of 1,700 feet.
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FAA response: 14 CFR 91.129 sets
minimum altitudes when operating in
Class D airspace, unless otherwise
required, by the distance from cloud
criteria; each pilot of a turbine-powered
airplane and each pilot of a large
airplane must climb to an altitude of
1,500 feet above the surface as rapidly
as possible. The FAA has determined
that 2,500 feet is an appropriate altitude
to enhance safety and allow flexibility
to the VFR pilot.

4. Comment: Support for Class D at
2,500 feet but with Full Circle (4 miles)
Airspace without Cutout for Sport
Flyers Airport.

FAA response: The informal meetings
with the community resulted in
reducing the size of the proposed Class
D to its current cutout shape. This
proposal reduces the allowed 4-nautical
mile radius around TME to assist the
operators transitioning in and out of
Sport Flyers Airport without the need of
establishing radio communications with
TME. The proposed cutout also allows
for accommodation of a private airstrip
to the southwest of TME. This cutout
complies with established rules in FAA
Order 7400.2K Chapter 17-2-3,
SATELLITE AIRPORTS, paragraph a.
Using shelves and/or cutouts to the
extent practicable, exclude satellite
airports from the Class D airspace area.

5. Comment: Concerns of east-west
VFR corridor compression.

Forty-eight comments were received
as to this loss of airspace and to the
creation of airspace above 2,000 feet as
a safety issue, having a major impact on
the VFR community. They commented
that the east/west corridor along I-10
has long been a familiar route for VFR
pilots transitioning through the airspace
for the last thirty years; they enjoy the
visual reference and not having to
communicate with small airports at the
accustomed altitude of 2,000 feet.
Comments included:

(a) Compressing transient VFR traffic
along I-10 corridor to 500" vertically
will increase risk of collision.

(b) Will make flying cross country
more stressful.

(c) Proposed airspace is dangerous
because it sits at the mouth or exit of the
VFR corridor between the two huge
Class B airspaces over Houston.

(d) KTME does not need Class D
because it does not have a lot of traffic
and it is not for the common good of all.

(e) Proposed airspace significantly
reduces usable airspace for the majority
to accommodate a few elite jets; Safety
should be for the most pilots, not the
richest. There are only a few IFR days
where Class D might be beneficial; but
there are many VFR flyers.

(f) Class D should not be implemented
until tower existence is published.

(g) Will cause transition to South and
cause flights and noise over residential
areas of Katy, Cinco Ranch, and
Brookshire. Should consider these
alternatives: (1) No Class D; (2) Class D
ceiling 1,500 AGL rather than 2,000
AGL; (3) Make southern border of Class
D align with northern edge of I-10.

(h) VFR traffic will deviate around the
south side putting west and east-bound
traffic on potential collision course for
the following reasons:

(1) By establishing Class D around
KTME, this VFR traffic will choose to
deviate around the south side of the
proposed Class D. That will put west-
and east-bound traffic on a potential
collision course. Although in practice
VFR traffic is often at 1,500” even this
far out west, it could fly at a higher
altitude. However, even the Houston
VFR flyway chart encourages VFR traffic
to stay below 2,500’ in this area.
Adhering to that recommended altitude
would still require a deviation south
around the proposed KTME Class-D, so
the safety concern noted above still
stands.

(2) VFR aircraft flying in opposite
directions would normally have a 1,000
ft. separation between themselves
(whole altitudes + 500 ft.). With only
1,500 foot above TME (2,500 ft to 4,000
ft) . . . what are the procedures for safe
separation??? IFR are at the whole
altitudes! So . . . If TME Class D has a
ceiling of 2,500 ft, 2,600 ft to 3,900 ft is
all that is left! In such a case. Only one
VFR altitude is available [Eastbound:
3,500 ft] [FAR Part 91.159] and that
leaves Westbound VFR traffic with
dangerous choices. VFR traffic flying
over TME at 2,100 with a 2,000 ft.
corridor above TME is less likely than
VFR traffic using 2,600 or 3,900 in a
1,500 ft. corridor. Westbound VFR won’t
have any option that will give them
more than 400 ft. separation from
Eastbound VFR or IFR traffic.

(i) Would have to drop 1,500 feet in
order to land at West Houston Airport
when coming from the West. Would we
be better off with this traffic flying over
Houston at 10,000 feet or around the
Class B airspace?

(j) This would interfere with all the
commercial flights coming into IAH and
HOU.

(k) Directly effects VFR traffic on
Victor airways.

(1) Rather than speak with the tower
at KTME, aircraft will in all likelihood
divert either north or south. This then
increases over flights to X09 and the
Gloster (1X07) skydive location JIM
MAIM.

(m) Eliminates practice area used by
local pilots.

(n) IFR has no priority over VFR in
uncontrolled airspace.

(o) Same result can be achieved by
Class E controlled airspace to the
ground, not just at nighttime like in this
proposal, but for 24/24 instead of a
daytime Class D. I would therefore
propose to change the controlled
airspace for KTME to Class E 24h
instead of day Class D/Night Class E.

(p) IFR pilots could use Hobby.

(q) IFR pilots have the same obligation
as VFR pilots to “See and Avoid” when
in VMC.

(r) Aircraft diverting either north or
south would put aircraft closer to the
instrument approaches for KTME.

FAA response: The term corridor is
generally used for the portion of I-10
that is underneath the Class B airspace;
when the Class B airspace terminates, so
does the corridor. It is important to note
that the portion of the east/west I-10
corridor that lies inside the Class D does
not underlie Class B. The VFR operation
can still occur along I-10 either by
circumnavigating the area
approximately 14 flying miles or by
establishing radio communications with
the operating tower according to 14 CFR
91.126 or (if Class E airspace) 14 CFR
91.127. Since this area is not charted
and the opening of TME was not widely
known, the FAA has provided relief
during this period by waiving the
requirement to establish radio
communications with the control tower
during the airspace rulemaking process.
14 CFR 91.129 set minimum altitudes
when operating in Class D airspace,
unless otherwise required by the
distance from cloud criteria, each pilot
of a turbine-powered airplane and each
pilot of a large airplane must climb to
an altitude of 1,500 feet above the
surface as rapidly as possible. The
distance needed to climb to 1,500 feet
does not make the option to cap the
southern border at I-10 feasible. VFR
aircraft departing to and from West
Houston Airport could have a normal
climb/descent profile by communicating
with TME tower and receiving
permission to transition through the
airspace; this should not be approved if
aircraft activity is in the same area. This
would maintain or increase safety from
today’s environment.

This airspace action is not expected to
cause any potentially significant
environmental impacts, including no
significant noise impacts. No
extraordinary circumstances exists that
warrant preparation of an
environmental assessment.

When operating in VFR weather
conditions, it is the pilot’s responsibility



Federal Register/Vol. 81, No. 184/ Thursday, September 22, 2016 /Rules and Regulations

65273

to be vigilant so as to see and avoid
other aircraft (14 CFR 91.113(a)). The
Aeronautical Information Manual (AIM)
recommends that for aircraft 8,000 feet
AGL and below, extra vigilance be
maintained and that monitoring an
appropriate control frequency is to the
VFR pilot’s advantage to ““get the picture
of traffic in the area.” VFR pilots are to
see and avoid other aircraft and to be
extremely vigilant in congested VFR
areas and Victor airways. Once again, an
operating tower that meets the
requirements of FAA Order 7400.2K,
Chapter 17, is authorized Class D
airspace. This proposal will have Class
D airspace during tower operating hours
and Class E surface area airspace during
non-operating hours. The proposed
altitude of 2,500 does not interfere with
commercial traffic landing or departing
IAH or HOU. The formal establishment
of Class D airspace will allow for
charting of the airspace dimensions and
altitude which will provide notice to
pilots to communicate or
circumnavigate this area. The pilot will
not be affected if the aircraft flies above
2,500 feet. The FAA acknowledges the
inconvenience to the VFR pilot of flying
at or above 2,500 feet and establishing
radio communications with control
towers. 14 CFR 91.126, Class G airspace;
14 CFR 91.127, Class E airspace require
communication with the operating
control tower (TME) unless otherwise
authorized by ATC. The FAA does not
agree that altitude compression will be
constrained in this area since the floor
of the Class B airspace is southeast of
the proposed Class D airspace.

6. Comment: Three commenters stated
that the proposed rulemaking (NPRM)
should be to establish Class B Airspace
in the Brookshire, TX area, instead of
Class D and Class E Airspace. The
commenters preferred to have the entire
airspace controlled by the FAA. Some of
the reasons cited in favor of Class B
airspace were:

(a) A few miles north of the airport,
the Class B airspace begins at 3,000 feet
but the majority of the Class B area over
the airport is 4,000 feet.

(b) Raising the top to meet the Class
B further removes any confusion to
transient traffic.

(c) TME, with its physical location
near Houston’s Corporate Energy
Corridor and ample 6,610" x 100
runway, is attracting an ever growing
number of larger and faster aircraft
(turboprops and jets).

(d) Class D airspace tends to have less
recreational flyers and experimental
traffic that tend to increase immediate
airport traffic congestion and noise with
constant circling for touch and goes, etc.

FAA response: This airport and its
location do not meet criteria for Class B
airspace.

7. Comment: Supports Class E
airspace only.

Five comments received supported
the proposal of 2,500 feet if the airspace
would be classified as Class E airspace.

FAA response: The requirement for
VFR aircraft to establish radio
communications is still in effect for
Class G and/or Class E airspace; 14 CFR
91.126 and 14 CFR 91.127. Establishing
the proposed Class D airspace will
reduce the overall airspace dimensions.
Approval to transit the area is still
required; the benefit will be that all
aircraft will have access to VFR charts
and the airspace would be depicted.

14 CFR 91.127, Operating on or in the
vicinity of an airport in Class E airspace,
states:

(c) Communications with control
towers. Unless otherwise authorized or
required by ATC, no person may operate
an aircraft to, from, through or on an
airport having an operational control
tower unless two-way radio
communications are maintained
between that aircraft and the control
tower. Communications must be
established prior to 4 nautical miles
from the airport, up to and including
2,500 feet AGL. However, if the aircraft
radio fails in flight, the pilot in
command may operate that aircraft and
land if weather conditions are at or
above basic VFR weather minimums,
visual contact with the tower is
maintained, and a clearance to land is
received. If the aircraft radio fails while
in flight under IFR, the pilot must
comply with 14 CFR 91.185.

8. Comment: No support for any
change to the present airspace
allocation.

Thirty-one comments received
rejected the proposal entirely. An
immediate return to the status quo was
requested based on the long standing
operations in this area. Additionally,
many commenters cited the east/west I-
10 corridor and the compression of the
VFR navigable air space in the northeast
affected area as a concern. The majority
of comments provided for an alternate
choice of a top altitude of 2,000 feet.

FAA response: The TME control
tower opened October 1, 2014, and is
operational; the status quo can no longer
be maintained. The FAA is complying
with all appropriate regulations.

9. Comment: Airspace compression in
the northeast quadrant under Class B.

Twenty comments received
concerned the compression of navigable
airspace under Class B and Class D
airspace around TME. Cited were safety
concerns for VFR aircraft to squeeze into

an already congested airspace. The
concerns were departures of airports
underneath the Class B, practice areas
for student training, and the airspace
compression along the east west I-10
corridor.

FAA response: The FAA has reviewed
these concerns and agrees this is a
compression of airspace with the
establishment of Class D airspace. The
proposal notes that 10 percent of the
Class D footprint sits below the Class B
shelf at 3,000 feet. The east/west I-10
corridor underlies Class B airspace;
however, the portion of I-10 that does
underlie the proposed Class D does not
underlie Class B airspace. During the
informal meetings this factor was taken
into consideration and resulted in the
proposed airspace being lowered from
2,700 feet to 2,500 feet to allow for more
airspace. The compression to the
northeast underlying Class B airspace is
not considered the VFR corridor. The
FAA believes this to have minimal
impact on those aircraft that would have
to fly around or over the proposed
airspace.

The tower at Houston Executive
Airport is established and the Class D
and E airspace areas are being provided
according to federal regulations. The
Class D proposal to reduce the allowed
footprint of the airspace provides for
safe and efficient use of airspace. Class
D enhances safety by setting VFR
weather minima specified in 14 CFR
91.155 and through the communications
and other requirements in 14 CFR
91.129 (and 14 CFR 91.127 for E
airspace). Once Class D airspace is
charted, the information is accessible to
all pilots. The FAA understands the
concerns of the commenters. However,
the FAA chose the upper limit of the
airspace at 2,500 feet to establish higher
weather minima for VFR aircraft,
transitioning above the airspace thus
restricting access to VFR flights in the
airspace while IFR operations are in
progress. VFR aircraft transitioning at
2,000 feet through the airspace will still
be allowed to do so as long as radio
communications are established with
the tower prior to the aircraft entering
the Class D airspace, and no additional
conflicts with other airspace users arise.

Class D and Class E airspace
designations are published in paragraph
5000, 6002, and 6005, respectively, of
FAA Order 7400.11A dated August 3,
2016, and effective September 15, 2016,
which is incorporated by reference in 14
CFR part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.
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Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
establishes Class D airspace, and Class
E surface area airspace extending
upward from the surface to and
including 2,500 feet MSL within a 4-
mile radius of Houston Executive
Airport, excluding that airspace west
and northwest, to accommodate the
establishment of an airport traffic
control tower. This action reduces the
allowed 4 nautical mile radius around
Houston Executive Airport to assist the
operators transitioning in and out of
Sport Flyers Airport without the need of
establishing radio communications with
Houston Executive Airport. The
proposed cutout also allows for
accommodation for a private airstrip to
the southwest of Houston Executive
Airport. This amendment to Title 14,
Code of Federal Regulations (14 CFR)
part 71 also establishes Class E airspace
extending upward from 700 feet or more
above the surface of the earth within a
6.6-mile radius of Houston Executive
Airport, to accommodate standard
instrument approach procedures.
Controlled airspace is needed for the
safety and management of IFR
operations at the airport.

Class D and E airspace areas are
published in paragraph 5000, 6002, and
6005, respectively, of FAA Order
7400.11A, dated August 3, 2016, and
effective September 15, 2016, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exists
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120, E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, effective
September 15, 2016, is amended as
follows:

Paragraph 5000 Class D Airspace.

ASW TX D Brookshire, TX [New]

Houston Executive Airport, TX

(Lat. 29°48"18” N., long. 95°53'52” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
bounded by a line beginning at lat. 29°4644”
N., long. 95°58’06” W., to lat. 29°47°35” N.,
long. 95°55'49” W., to lat. 29°51’55” N., long.
95°55’52” W., thence clockwise along the 4-
mile radius of Houston Executive Airport to
the point of beginning. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will

thereafter be continuously published in the
Chart Supplement.

* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas.

ASW TX E2 Brookshire, TX [New]

Houston Executive Airport, TX

(Lat. 29°48’18” N., long. 95°53'52” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
bounded by a line beginning at lat. 29°46"44”
N., long. 95°5806” W., to lat. 29°47°35” N.,
long. 95°55"49” W., to lat. 29°51°55” N., long.
95°55’52” W., thence clockwise along the 4-
mile radius of Houston Executive Airport, to
the point of beginning. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.
ASW TX E5 Brookshire, TX [New]
Houston Executive Airport, TX

(Lat. 29°48’18” N., long. 95°53'52” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Houston Executive Airport.

Issued in Fort Worth, TX, on September 14,
2016.
Vonnie L. Royal,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2016-22723 Filed 9-21-16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2016-5388; Airspace
Docket No. 16—-ACE-4]

Revocation of Class E Airspace;
Alliance, NE; and Amendment of Class
E Airspace for the Following Nebraska
Towns; Albion, NE; Alliance, NE;
Gothenburg, NE; Holdrege, NE;
Imperial, NE; Lexington, NE; and
Millard Airport, Omaha, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action removes Class E
surface area airspace at Alliance
Municipal Airport, Alliance, NE; and
modifies Class E airspace extending
upward from 700 feet above the surface
at Albion Municipal Airport, Albion,
NE; Alliance Municipal Airport,
Alliance, NE; Quinn Field, Gothenburg,
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NE; Brewster Field Airport, Holdrege,
NE; Imperial Municipal Airport,
Imperial, NE; Jim Kelly Field,
Lexington, NE; and Millard Airport,
Omaha, NE. Decommissioning of non-
directional radio beacons (NDB),
cancellation of NDB approaches, and
implementation of area navigation
(RNAV) procedures have made this
action necessary for the safety and
management of Instrument Flight Rules
(IFR) operations at the above airports.
This action also updates the geographic
coordinates for Quinn Field, Imperial
Municipal Airport, and Jim Kelly Field
to coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTC, January 5,
2017. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11A and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202—-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with

prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it removes
Class E surface area airspace at Alliance
Municipal Airport, Alliance, NE; and
modifies Class E airspace extending
upward from 700 feet above the surface
at Albion Municipal Airport, Albion,
NE; Alliance Municipal Airport; Quinn
Field, Gothenburg, NE; Brewster Field
Airport, Holdrege, NE; Imperial
Municipal Airport, Imperial, NE; Jim
Kelly Field, Lexington, NE; and Millard
Airport, Omaha, NE.

History

On May 3, 2016, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to remove
Class E surface area airspace at Alliance
Municipal Airport, Alliance, NE; and
modify Class E airspace extending
upward from 700 feet above the surface
at Albion Municipal Airport, Albion,
NE; Alliance Municipal Airport; Quinn
Field, Gothenburg, NE; Brewster Field
Airport, Holdrege, NE; Imperial
Municipal Airport, Imperial, NE; Jim
Kelly Field, Lexington, NE; and Millard
Airport, Omaha, NE. (81 FR 26503)
Docket No. FAA-2016-5388. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.11A,
dated August 3, 2016, and effective
September 15, 2016, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
removes Class E surface area airspace at
Alliance Airport, Alliance, NE., as the
airspace is no longer needed. This
action also modifies Class E airspace

extending upward from 700 feet above
the surface at the following airports:

Within a 6.7-mile radius of Albion
Municipal Airport, Albion, NE., with
segments extending from the 6.7-mile
radius to 9,7 miles southeast, and 6.7
miles northwest, of the airport;

Within a 7.2-mile radius of Alliance
Municipal Airport, Alliance, NE;

Within a 7.3-mile radius of Quinn
Field, Gothenburg, NE., with segments
extending from the 7.3-mile radius of
the airport to 11.1 miles northeast, and
7.3 miles southwest, of the airport;

Within a 6.5-mile radius of Brewster
Field Airport, Holdrege, NE;

Within a 6.5-mile radius of Imperial
Municipal Airport, Imperial, NE;

Within a 6.5-mile radius of Jim Kelly
Field, Lexington, NE;

And within a 6.7-mile radius of
Millard Airport, Omaha, NE.

Airspace reconfiguration is necessary
due to the decommissioning of NDBs,
cancellation of NDB approaches, and
implementation of RNAV procedures at
the above airports for the safety and
management of the standard instrument
approach procedures for IFR operations
at the airports. The geographic
coordinates for Quinn Field, Imperial
Municipal Airport, and Jim Kelly Field
are updated to be in concert with the
FAAs aeronautical database.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
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significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, and
effective September 15, 20186, is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE NE E2 Alliance, NE [Removed]

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE NE E5 Albion, NE [Amended]

Albion Municipal Airport, NE

(Lat. 41°43’43” N., long. 98°03'21” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Albion Municipal Airport, and
within 2.6 miles each side of the 154° bearing
from the airport extending from the 6.7-mile
radius to 9.7 miles southeast of the airport,
and within 3.7 miles each side of the 334°
bearing from the airport extending from the
6.7-mile radius to 10.1 miles northwest from
the airport.

* * * * *

ACE NE E5 Alliance, NE [Amended]

Alliance Municipal Airport, NE
(Lat. 42° 03"12” N, long. 102°48"14” W.)
That airspace extending upward from 700
feet above the surface within a 7.2-mile
radius of Alliance Municipal Airport.
* * * * *

ACE NE E5 Gothenburg, NE [Amended]
Gothenburg, Quinn Field, NE
(Lat. 40°55’32” N., long. 100°08’48” W.)
That airspace extending upward from 700
feet above the surface within an 7.3-mile
radius of Quinn Field, and within 4 miles

each side of the 030° bearing from the airport
extending from the 7.3-mile radius to 11.1
miles northeast of the airport, and within 4
miles each side of the 218° bearing from the
airport extending from the 7.3-mile radius to
10.5 miles southwest of the airport.

* * * * *

ACE NEE5 Holdrege, NE [Amended]

Holdrege, Brewster Field Airport, NE
(Lat. 40°27°08” N., long. 99°20'11” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Brewster Field Airport.
* * * * *

ACENEE5 Imperial, NE [Amended]

Imperial Municipal Airport, NE
(Lat. 40°30’37” N., long. 101°37’13” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Imperial Municipal Airport.
* * * * *

ACENEE5 Lexington, NE [Amended]

Lexington, Jim Kelly Field, NE
(Lat. 40°47°26” N., long. 99°46'33” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Jim Kelly Field.

* * * * *

ACE NE E5
[Amended]
Omaha, Millard Airport, NE
(Lat. 41°11°46” N., long. 96°06'44” W.)
That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Millard Airport.

Omaha, Millard Airport, NE

Issued in Fort Worth, Texas, on September
9, 2016.

Walter Tweedy,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2016—-22736 Filed 9-21-16; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2014-0726; Airspace
Docket No. 14-AS0-9]

Amendment of Class D and E
Airspace, and Revocation of Class E
Airspace; Troy, AL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class D
and E airspace, and removes Class E
airspace designated as an extension at
Troy Municipal Airport at N. Kenneth
Campbell Field (formerly Troy
Municipal Airport), Troy, AL. The Troy
VHF Omnidirectional Radio Range

(VOR) has been decommissioned,
therefore Class E extension airspace is
no longer needed, and new Standard
Instrument Approach Procedures have
been developed, requiring adjustments
in Class D airspace and Class E airspace
extending upward from 700 feet above
the surface at the airport. This action
enhances the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport. This
action also updates the geographic
coordinates of the airport and
recognizes the name change of the
airport.

DATES: Effective 0901 UTC, November
10, 2016. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at http://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone: 1-
800-647-8927, or 202—-267—8783. The
Order is also available for inspection at
the National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part, A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use


http://www.archives.gov/federal_register/code_of_federal-regulations/ibr_locations.html
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of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class D and Class E airspace at Troy
Municipal Airport at N. Kenneth
Campbell Field, Troy, AL.

History

On June 21, 2016, the FAA published
in the Federal Register a notice of
proposed rulemaking (NPRM) to amend
Class D and Class E airspace extending
upward from 700 feet above the surface
at Troy Municipal Airport at N. Kenneth
Campbell Field, formerly Troy
Municipal Airport, Troy, AL, (81 FR
40213) Docket No. FAA-2014-0726, as
new Standard Instrument Approach
Procedures have been developed
requiring airspace redesign.
Additionally, Class E airspace
designated as an extension to Class D
surface area would be removed due to
the decommissioning of the Troy VOR
and cancellation of the VOR
approaches. The geographic coordinates
of the airport would be amended to
coincide with the FAA’s aeronautical
database. Interested parties were invited
to participate in this rulemaking effort
by submitting written comments on the
proposal to the FAA. No comments
were received.

Class D and Class E airspace
designations are published in
paragraphs 5000, 6004 and 6005,
respectively, of FAA Order 7400.11A
dated August 3, 2016, and effective
September 15, 2016, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E airspace extending
upward from 700 feet above the surface
within a 7.6-mile radius of Troy
Municipal Airport at N. Kenneth
Campbell Field and within 2-miles each
side of a 070° bearing from the airport

to 11.5-miles northeast of the airport,
and within 2-miles each side of a 253°
bearing from the airport to 11.3-miles
southwest of the airport. Additionally,
Class E airspace designated as an
extension to Class D surface area is
removed due to the decommissioning of
the Troy VOR and cancellation of the
VOR approaches. The geographic
coordinates of the airport are amended
to coincide with the FAAs aeronautical
database. Also, this action recognizes
the name change of Troy Municipal
Airport at N. Kenneth Campbell Field
(formerly Troy Municipal Airport).

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120, E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, effective
September 15, 2016, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASO ALD Troy, AL [Amended]

Troy Municipal Airport at N. Kenneth

Campbell Field, AL

(Lat. 31°51’36” N., long. 86°00'50” W.)

That airspace extending upward from the
surface to and including 2,900 feet MSL
within a 5-mile radius of Troy Municipal
Airport at N. Kenneth Campbell Field. This
Class D airspace area is effective during
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D
Surface Area.

* * * * *

ASO ALE4 Troy, AL [Removed]

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO ALE5 Troy, AL [Amended]

Troy Municipal Airport at N. Kenneth

Campbell Field, AL

(Lat. 31°51’36” N., long. 86°00'50” W.)

That airspace extending upward from 700
feet above the surface within a 7.6-mile
radius of Troy Municipal Airport at N.
Kenneth Campbell Field and within 2-miles
each side of a 070° bearing from the airport
to 11.5-miles northeast of the airport, and
within 2-miles each side of a 253° bearing
from the airport to 11.3-miles southwest of
the airport.

Issued in College Park, Georgia, on
September 7, 2016.
Joey L. Medders,
Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2016-22735 Filed 9-21-16; 8:45 am|
BILLING CODE 4910-13-P



65278

Federal Register/Vol. 81, No. 184/ Thursday, September 22, 2016 /Rules and Regulations

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2016-8816; Airspace
Docket No. 16-AEA-5]

Amendment of Class E Airspace,
Ithaca, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class E
airspace Designated as an Extension at
Ithaca Tompkins Regional Airport,
Ithaca, NY, by updating the geographic
coordinates of the Ithaca VHF
omnidirectional range/distance
measuring equipment, (VOR/DME), and
the airport, as well as changing the
airport name. This is an administrative
change and does not affect the
boundaries or operating requirements of
the airspace.

DATES: Effective 0901 UTC, November
10, 2016. The Director of the Federal
Register approves this incorporation by
reference action under Title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11A,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone: 202-267-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11A at NARA, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal-
regulations/ibr_locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in

Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace at Ithaca Tompkins
Regional Airport, Ithaca, NY.

History

In a review of the airspace for Ithaca
Tompkins Regional Airport (formerly
Tompkins County Airport), Ithaca, NY,
the FAA found the airport name and
geographic coordinates for the airport
and the Ithaca VOR/DME, as published
in FAA Order 7400.11A, Airspace
Designations and Reporting Points, do
not match the FAA’s charting
information for Class E Airspace
Designated as an Extension to a Class D
Surface Area.

Class E airspace designations are
published in paragraph 6004 of FAA
Order 7400.11A dated August 3, 2016,
and effective September 15, 2016, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11A, Airspace Designations and
Reporting Points, dated August 3, 2016,
and effective September 15, 2016. FAA
Order 7400.11A is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11A lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) Part 71 by
amending Class E airspace designated as
an extension at Ithaca Tompkins
Regional Airport, Ithaca, NY. A minor
adjustment to the geographic
coordinates of the airport and the Ithaca
VOR/DME is made to be in concert with
the FAA’s aeronautical database, as well
as a name change from Tompkins
County Airport to Ithaca Tompkins
Regional Airport.

This is an administrative change and
does not affect the boundaries, or
operating requirements of the airspace,
therefore, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11A,
Airspace Designations and Reporting
Points, dated August 3, 2016, effective
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September 15, 2016, is amended as
follows:

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D
Surface Area.

* * * * *

AEA NY E4 TIthaca, NY [Amended]

Ithaca Tompkins Regional Airport, Ithaca,
NY

(Lat. 42°29°29” N., long. 76°27’31” W.)
Ithaca VOR/DME

(Lat. 42°29’42” N., long. 76°27’35” W.)

That airspace extending upward from the
surface from the 4-mile radius of the Ithaca
Tompkins Regional Airport to the 5.7-mile
radius of the airport; clockwise from the 329°
bearing to the 081° bearing from the airport;
that airspace from the 4-mile radius of Ithaca
Tompkins Regional Airport to the 8.7-mile
radius of the airport extending clockwise
from the 081° bearing to the 137° from the
airport; that airspace from the 4-mile radius
of Ithaca Tompkins Regional Airport; to the
6.6-mile radius of the airport, extending
clockwise from the 137° bearing to the 170°
bearing from the airport; that airspace from
the 4-mile radius to the 5.7-mile radius of the
Ithaca Tompkins Regional Airport, extending
clockwise from the 170° bearing to the 196°
bearing from the airport; and that airspace
within 2.7 miles each side of the Ithaca VOR/
DME 305° radial extending from the 4-mile
radius of Ithaca Tompkins Regional Airport
to 7.4 miles northwest of the Ithaca VOR/
DME. This Class E airspace area is effective
during specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be published
continuously in the Airport/Facility
Directory.

Issued in College Park, Georgia, on
September 7, 2016.
Joey L. Medders,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2016—22741 Filed 9-21-16; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 886
[Docket No. FDA-2016—-N-2656]
Medical Devices; Ophthalmic Devices;

Classification of Strabismus Detection
Device

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final order.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
strabismus detection device into class II
(special controls). The special controls

that will apply to the device are
identified in this order and will be part
of the codified language for the
strabismus detection device’s
classification. The Agency is classifying
the device into class II (special controls)
in order to provide a reasonable
assurance of safety and effectiveness of
the device.

DATES: This order is effective September
22, 2016. The classification was
applicable on June 8, 2016.

FOR FURTHER INFORMATION CONTACT:
Elvin Ng, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, Rm. 2431, Silver Spring,
MD 20993-0002, 240—402-4662,
elvin.ng@fda.hhs.gov.

SUPPLEMENTARY INFORMATION:

I. Background

In accordance with section 513(f)(1) of
the Federal Food, Drug, and Cosmetic
Act (the FD&C Act) (21 U.S.C.
360c(f)(1)), devices that were not in
commercial distribution before May 28,
1976 (the date of enactment of the
Medical Device Amendments of 1976),
generally referred to as postamendments
devices, are classified automatically by
statute into class III without any FDA
rulemaking process. These devices
remain in class III and require
premarket approval, unless and until
the device is classified or reclassified
into class I or II, or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a predicate
device that does not require premarket
approval. The Agency determines
whether new devices are substantially
equivalent to predicate devices by
means of premarket notification
procedures in section 510(k) of the
FD&C Act (21 U.S.C. 360(k)) and part
807 (21 CFR part 807) of the regulations.

Section 513(f)(2) of the FD&C Act, as
amended by section 607 of the Food and
Drug Administration Safety and
Innovation Act (Pub. L. 112-144),
provides two procedures by which a
person may request FDA to classify a
device under the criteria set forth in
section 513(a)(1). Under the first
procedure, the person submits a
premarket notification under section
510(k) of the FD&C Act for a device that
has not previously been classified and,
within 30 days of receiving an order
classifying the device into class III
under section 513(f)(1) of the FD&C Act,
the person requests a classification
under section 513(f)(2). Under the
second procedure, rather than first
submitting a premarket notification
under section 510(k) of the FD&C Act

and then a request for classification
under the first procedure, the person
determines that there is no legally
marketed device upon which to base a
determination of substantial
equivalence and requests a classification
under section 513(f)(2) of the FD&C Act.
If the person submits a request to
classify the device under this second
procedure, FDA may decline to
undertake the classification request if
FDA identifies a legally marketed device
that could provide a reasonable basis for
review of substantial equivalence with
the device or if FDA determines that the
device submitted is not of “low-
moderate risk” or that general controls
would be inadequate to control the risks
and special controls to mitigate the risks
cannot be developed.

In response to a request to classify a
device under either procedure provided
by section 513(f)(2) of the FD&C Act,
FDA shall classify the device by written
order within 120 days. This
classification will be the initial
classification of the device.

On December 11, 2013, RebiScan,
Inc., submitted a request for
classification of the Pediatric Vision
Scanner under section 513(f)(2) of the
FD&C Act.

In accordance with section 513(f)(2) of
the FD&C Act, FDA reviewed the
request in order to classify the device
under the criteria for classification set
forth in section 513(a)(1). FDA classifies
devices into class II if general controls
by themselves are insufficient to
provide reasonable assurance of safety
and effectiveness, but there is sufficient
information to establish special controls
to provide reasonable assurance of the
safety and effectiveness of the device for
its intended use. After review of the
information submitted in the request,
FDA determined that the device can be
classified into class II with the
establishment of special controls. FDA
believes these special controls, in
addition to general controls, will
provide reasonable assurance of the
safety and effectiveness of the device.

Therefore, on June 8, 2016, FDA
issued an order to the requestor
classifying the device into class II. FDA
is codifying the classification of the
device by adding 21 CFR 886.1342.

Following the effective date of this
final classification order, any firm
submitting a premarket notification
(510(k)) for a strabismus detection
device will need to comply with the
special controls named in this final
order.

The device is assigned the generic
name strabismus detection device, and
it is identified as a prescription device
designed to simultaneously illuminate
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both eyes with polarized light for
automated detection of strabismus by

analyzing foveal birefringence
properties.

FDA has identified the following risks
to health associated specifically with

this type of device and the measures
required to mitigate these risks in table
1.

TABLE 1—STRABISMUS DETECTION DEVICE RISKS TO HEALTH AND MITIGATION MEASURES

Identified risk

Mitigation measures

Diagnostic risks (false positives, false negatives, no output) .................. .

Electromagnetic interference with other devices

Electrical ShOCK .......ccvvveeeeiieiiiiieeeee e,

Ocular Light Toxicity

Use Error

e Labeling.

e Labeling.

e Labeling.

e Labeling.
e Labeling.

Clinical performance testing;

e Non-clinical performance testing;

o Software verification, validation and hazard analysis; and
o Electromagnetic compatibility (EMC) testing; and

o Electrical safety testing; and

¢ Optical radiation safety testing;
» Software verification, validation and hazard analysis; and

FDA believes that special controls, in
combination with the general controls,
address these risks to health and
provide reasonable assurance of the
safety and effectiveness.

Strabismus detection devices are not
safe for use except under the
supervision of a practitioner licensed by
law to direct the use of the device. As
such, the device is a prescription device
and must satisfy prescription labeling
requirements (see 21 CFR 801.109,
Prescription devices).

Section 510(m) of the FD&C Act
provides that FDA may exempt a class
II device from the premarket notification
requirements under section 510(k), if
FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. For this type
of device, FDA has determined that
premarket notification is necessary to
provide reasonable assurance of the
safety and effectiveness of the device.
Therefore, this device type is not
exempt from premarket notification
requirements. Persons who intend to
market this type of device must submit
to FDA a premarket notification, prior to
marketing the device, which contains
information about the strabismus
detection device they intend to market.

II. Analysis of Environmental Impact

The Agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. Paperwork Reduction Act of 1995

This final order refers to previously
approved collections of information

found in other FDA regulations. These
collections of information are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The collections of information in
part 807, subpart E, regarding premarket
notification submissions, have been
approved under OMB control number
0910-0120; the collections of
information in 21 CFR part 820,
regarding the quality system regulation,
have been approved under OMB control
number 0910-0073; and the collections
of information in 21 CFR part 801,
regarding labeling, have been approved
under OMB control number 0910-0485.

List of Subjects in 21 CFR Part 886

Medical devices, Ophthalmic goods
and services.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 886 is
amended as follows:

PART 886—OPHTHALMIC DEVICES

m 1. The authority citation for 21 CFR
part 886 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

m 2. Add § 886.1342 to subpart B to read
as follows:

§886.1342 Strabismus detection device.

(a) Identification. A strabismus
detection device is a prescription device
designed to simultaneously illuminate
both eyes with polarized light for
automated detection of strabismus by
analyzing foveal birefringence
properties.

(b) Classification. Class II (special
controls). The special controls for this
device are:

(1) Clinical performance testing must
demonstrate the device performs as
intended under anticipated conditions
of use. Testing must be conducted in a
representative patient population and
clinical setting for the indicated use.
Demonstration of clinical performance
must include assessment of sensitivity
and specificity compared to a clearly
defined reference standard (e.g.,
comprehensive ophthalmological
examination comprises age-appropriate
visual acuity testing, examination of the
external ocular adnexae and orbit,
anterior segment evaluation, extraocular
motility evaluation, assessment of
stereopsis, cycloplegic refraction, and
dilated fundus examination).

(2) Non-clinical performance testing
must demonstrate the device performs
as intended under anticipated
conditions of use. The following
technical characteristics must be
evaluated:

(i) Verification of lowest detectable
amount of deviation; and

(ii) Validation of the accuracy and
precision at the lowest detectable
amount of deviation.

(3) Software verification, validation,
and hazard analysis must be performed.

(4) Optical radiation safety testing
must demonstrate the device is safe per
the directions for use.

(5) Performance testing must
demonstrate the electromagnetic
compatibility of the device.

(6) Performance testing must
demonstrate the electrical safety of the
device.

(7) Labeling must include the
following:

(i) Summaries of non-clinical and
clinical performance testing;

(ii) Instructions on how to correctly
use and maintain the device;
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(iii) Instructions and explanation of
all user-interface components; and
(iv) Information related to
electromagnetic compatibility and
optical radiation classification.
Dated: September 16, 2016.
Leslie Kux,
Associate Commissioner for Policy.
[FR Doc. 2016—22801 Filed 9-21-16; 8:45 am]
BILLING CODE 4164-01-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 240

USAID Sovereign Loan Guarantees—
Standard Terms and Conditions

AGENCY: Agency for International
Development (USAID).
ACTION: Final rule.

SUMMARY: This regulation prescribes the
procedures and standard terms and
conditions applicable to loan guarantees
to be issued for the benefit of Ukraine.
DATES: Effective September 21, 2016.
FOR FURTHER INFORMATION CONTACT: D.
Bruce McPherson, Office of the General
Counsel, U.S. Agency for International
Development, Washington, DC 20523-
6601; tel. 202-712-1611, fax 202—216—
3055.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority of section 7034(0)(1) of
the Department of State, Foreign
Operations, and Related Programs
Appropriations Act, 2016 (Div. K, Pub.
L. 114-113), the United States of
America, acting through the U.S.
Agency for International Development,
may issue certain loan guarantees
applicable to sums borrowed by Ukraine
(the “Borrower”), not exceeding an
aggregate total of U.S. $1 billion in
principal amount. Upon issuance, the
loan guarantees shall ensure the
Borrower’s repayment of 100% of
principal and interest due under such
borrowings and the full faith and credit
of the United States of America shall be
pledged for the full payment and
performance of such guarantee
obligations.

This rulemaking document is not
subject to rulemaking under 5 U.S.C.
553 or to regulatory review under
Executive Order 12866 because it
involves a foreign affairs function of the
United States. The provisions of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) do not apply.

List of Subjects in 22 CFR Part 240

Foreign aid, Foreign relations,
Guaranteed loans, Loan programs-
foreign relations.

Authority and Issuance

m Accordingly, part 240 is added to title
22, chapter II, of the Code of Federal
Regulations, to read as follows:

PART 240—SOVEREIGN LOAN
GUARANTEE—STANDARD TERMS
AND CONDITIONS

Sec.

240.1
240.2
240.3
240.4

Purpose.

Definitions.

The Guarantee.

Guarantee eligibility.

240.5 Non-impairment of the Guarantee.

240.6 Transferability of Guarantee; Note
Register.

240.7 Fiscal Agent obligations.

240.8 Event of Default; Application for
Compensation; payment.

240.9 No acceleration of Eligible Notes.

240.10 Payment to USAID of excess
amounts received by a Noteholder.

240.11 Subrogation of USAID.

240.12 Prosecution of claims.

240.13 Change in agreements.

240.14 Arbitration.

240.15 Notice.

240.16 Governing Law.

Appendix A to Part 240—Application for
Compensation

Authority: Section 7034(0)(1) of the
Department of State, Foreign Operations, and
Related Programs Appropriations Act, 2016
(Div. K, Pub. L. 114-113).

§240.1 Purpose.

The purpose of the regulations in this
part is to prescribe the procedures and
standard terms and conditions
applicable to loan guarantees issued for
the benefit of the Borrower, pursuant to
section 7034(0)(1) of the Department of
State, Foreign Operations, and Related
Programs Appropriations Act, 2016
(Div. K, Pub. L. 114-113) (the
“Authority’’). The loan guarantees will
be issued as provided herein pursuant
to a Loan Guarantee Agreement signed
on June 3, 2016, between the United
States of America and Ukraine (the
“Loan Guarantee Agreement’’). The loan
guarantee will apply to sums borrowed
during a period beginning on the date
that the Loan Guarantee Agreement
enters into force and ending thirty days
after such date, not exceeding an
aggregate total of one billion United
States Dollars ($1,000,000,000) in
principal amount. The loan guarantees
shall ensure the Borrower’s repayment
of 100% of principal and interest due
under such borrowings. The full faith
and credit of the United States of
America is pledged for the full payment
and performance of such guarantee
obligations.

§240.2 Definitions.
Wherever used in the standard terms
and conditions set out in this part:

Applicant means a Noteholder who
files an Application for Compensation
with USAID, either directly or through
the Fiscal Agent acting on behalf of a
Noteholder.

Application for Compensation means
an executed application in the form of
appendix A to this part which a
Noteholder, or the Fiscal Agent on
behalf of a Noteholder, files with USAID
pursuant to § 240.8.

Borrower means Ukraine.

Business Day means any day other
than a day on which banks in New
York, NY are closed or authorized to be
closed or a day which is observed as a
federal holiday in Washington, DC, by
the United States Government.

Date of Application means the date on
which an Application for Compensation
is actually received by USAID pursuant
to §240.15.

Defaulted Payment means, as of any
date and in respect of any Eligible Note,
any Interest Amount and/or Principal
Amount not paid when due.

Eligible Note(s) means [a] Note[s]
meeting the eligibility criteria set out in
§240.4.

Fiscal Agency Agreement means the
agreement among USAID, the Borrower
and the Fiscal Agent pursuant to which
the Fiscal Agent agrees to provide fiscal
agency and trust services in respect of
the Note[s], a copy of which Fiscal
Agency Agreement shall be made
available to Noteholders upon request to
the Fiscal Agent.

Fiscal Agent means the bank or trust
company or its duly appointed
successor under the Fiscal Agency
Agreement which has been appointed
by the Borrower with the consent of
USAID to perform certain fiscal agency
and trust services for specified Eligible
Note[s] pursuant to the terms of the
Fiscal Agency Agreement.

Further Guaranteed Payments means
the amount of any loss suffered by a
Noteholder by reason of the Borrower’s
failure to comply on a timely basis with
any obligation it may have under an
Eligible Note to indemnify and hold
harmless a Noteholder from taxes or
governmental charges or any expense
arising out of taxes or any other
governmental charges relating to the
Eligible Note in the country of the
Borrower.

Guarantee means the guarantee of
USAID pursuant to the Authority.

Guarantee Payment Date means a
Business Day not more than three (3)
Business Days after the related Date of
Application.

Interest Amount means for any
Eligible Note the amount of interest
accrued on the Principal Amount of
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such Eligible Note at the applicable
Interest Rate.

Interest Rate means the interest rate
borne by an Eligible Note.

Loss of Investment means, in respect
of any Eligible Note, an amount in
Dollars equal to the total of the:

(1) Defaulted Payment unpaid as of
the Date of Application;

(2) Further Guaranteed Payments
unpaid as of the Date of Application;
and

(3) Interest accrued and unpaid at the
Interest Rate(s) specified in the Eligible
Note(s) on the Defaulted Payment and
Further Guaranteed Payments, in each
case from the date of default with
respect to such payment to and
including the date on which full
payment thereof is made to the
Noteholder.

Note[s] means any debt securities
issued by the Borrower.

Noteholder means the owner of an
Eligible Note who is registered as such
on the Note Register.

Note Register means the register of
Eligible Notes required to be maintained
by the Fiscal Agent.

Person means any legal person,
including any individual, corporation,
partnership, joint venture, association,
joint stock company, trust,
unincorporated organization, or
government or any agency or political
subdivision thereof.

Principal Amount means the
principal amount of the Eligible Notes
issued by the Borrower. For purposes of
determining the principal amount of the
Eligible Notes issued by the Borrower,
the principal amount of each Eligible
Note shall be the stated principal
amount thereof.

USAID means the United States
Agency for International Development
or its successor.

§240.3 The Guarantee.

Subject to the terms and conditions
set out in this part, the United States of
America, acting through USAID,
guarantees to Noteholders the
Borrower’s repayment of 100% of
principal and interest due on Eligible
Notes. Under this Guarantee, USAID
agrees to pay to any Noteholder
compensation in Dollars equal to such
Noteholder’s Loss of Investment under
its Eligible Note; provided, however,
that no such payment shall be made to
any Noteholder for any such loss arising
out of fraud or misrepresentation for
which such Noteholder is responsible or
of which it had knowledge at the time
it became such Noteholder. This
Guarantee shall apply to each Eligible
Note registered on the Note Register.

§240.4 Guarantee eligibility.

(a) Eligible Notes only are guaranteed
hereunder. Notes in order to achieve
Eligible Note status:

(1) Must be signed on behalf of the
Borrower, manually or in facsimile, by
a duly authorized representative of the
Borrower;

(2) Must contain a certificate of
authentication manually executed by
the Fiscal Agent whose appointment by
the Borrower is consented to by USAID
in the Fiscal Agency Agreement; and

(3) Shall be approved and
authenticated by USAID by either:

(i) The affixing by USAID on the
Notes of a guarantee legend
incorporating these Standard Terms and
Conditions signed on behalf of USAID
by either a manual signature or a
facsimile signature of an authorized
representative of USAID; or

(ii) The delivery by USAID to the
Fiscal Agent of a guarantee certificate
incorporating these Standard Terms and
Conditions signed on behalf of USAID
by either a manual signature or a
facsimile signature of an authorized
representative of USAID.

(b) The authorized USAID
representatives for purposes of the
regulations in this part whose
signature(s) shall be binding on USAID
shall include the USAID Chief and
Deputy Chief Financial Officer;
Assistant Administrator and Deputy
Assistant Administrator, Bureau for
Economic Growth, Education and
Environment; Assistant Administrator,
Bureau for Europe and Eurasia; Director
and Deputy Director, Office of
Development Credit; and such other
individual(s) designated in a certificate
executed by an authorized USAID
Representative and delivered to the
Fiscal Agent. The certificate of
authentication of the Fiscal Agent
issued pursuant to the Fiscal Agency
Agreement shall, when manually
executed by the Fiscal Agent, be
conclusive evidence binding on USAID
that an Eligible Note has been duly
executed on behalf of the Borrower and
delivered.

§240.5 Non-impairment of the Guarantee.
After issuance of a Guarantee, that
Guarantee will be an unconditional, full
faith and credit obligation of the United
States of America, and will not be
affected or impaired by any subsequent
condition or event. This non-
impairment of the guarantee provision
shall not, however, be operative with
respect to any loss arising out of fraud
or misrepresentation for which the
claiming Noteholder is responsible or of
which it had knowledge at the time it
became a Noteholder. Moreover, the

Guarantee shall not be affected or
impaired by:

(a) Any defect in the authorization,
execution, delivery or enforceability of
any agreement or other document
executed by a Noteholder, USAID, the
Fiscal Agent or the Borrower in
connection with the transactions
contemplated by this Guarantee; or

(b) The suspension or termination of
the program pursuant to which USAID
is authorized to guarantee the Eligible
Notes.

§240.6 Transferability of Guarantee; Note
Register.

A Noteholder may assign, transfer or
pledge an Eligible Note to any Person.
Any such assignment, transfer or pledge
shall be effective on the date that the
name of the new Noteholder is entered
on the Note Register. USAID shall be
entitled to treat the Persons in whose
names the Eligible Notes are registered
as the owners thereof for all purposes of
this Guarantee and USAID shall not be
affected by notice to the contrary.

§240.7 Fiscal Agent obligations.

Failure of the Fiscal Agent to perform
any of its obligations pursuant to the
Fiscal Agency Agreement shall not
impair any Noteholder’s rights under
this Guarantee, but may be the subject
of action for damages against the Fiscal
Agent by USAID as a result of such
failure or neglect. A Noteholder may
appoint the Fiscal Agent to make
demand for payment on its behalf under
this Guarantee.

§240.8 Event of Default; Application for
Compensation; payment.

At any time after an Event of Default,
as this term is defined in an Eligible
Note, any Noteholder hereunder, or the
Fiscal Agent on behalf of a Noteholder
hereunder, may file with USAID an
Application for Compensation in the
form provided in appendix A to this
part. USAID shall pay or cause to be
paid to any such Applicant any
compensation specified in such
Application for Compensation that is
due to the Applicant pursuant to the
Guarantee as a Loss of Investment not
later than the Guarantee Payment Date.
In the event that USAID receives any
other notice of an Event of Default,
USAID may pay any compensation that
is due to any Noteholder pursuant to a
Guarantee, whether or not such
Noteholder has filed with USAID an
Application for Compensation in
respect of such amount.

§240.9 No acceleration of Eligible Notes.
Eligible Notes shall not be subject to

acceleration, in whole or in part, by

USAID, the Noteholder or any other
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party. USAID shall not have the right to
pay any amounts in respect of the
Eligible Notes other than in accordance
with the original payment terms of such
Eligible Notes.

§240.10 Payment to USAID of excess
amounts received by a Noteholder.

If a Noteholder shall, as a result of
USAID paying compensation under this
Guarantee, receive an excess payment, it
shall refund the excess to USAID.

§240.11 Subrogation of USAID.

In the event of payment by USAID to
a Noteholder under this Guarantee,
USAID shall be subrogated to the extent
of such payment to all of the rights of
such Noteholder against the Borrower
under the related Note.

§240.12 Prosecution of claims.

After payment by USAID to an
Applicant hereunder, USAID shall have
exclusive power to prosecute all claims
related to rights to receive payments
under the Eligible Notes to which it is
thereby subrogated. If a Noteholder
continues to have an interest in the
outstanding Eligible Notes, such a
Noteholder and USAID shall consult
with each other with respect to their
respective interests in such Eligible
Notes and the manner of and
responsibility for prosecuting claims.

§240.13 Change in agreements.

No Noteholder will consent to any
change or waiver of any provision of
any document contemplated by this
Guarantee without the prior written
consent of USAID.

§240.14 Arbitration.

Any controversy or claim between
USAID and any Noteholder arising out
of this Guarantee shall be settled by
arbitration to be held in Washington, DC
in accordance with the then prevailing
rules of the American Arbitration
Association, and judgment on the award
rendered by the arbitrators may be
entered in any court of competent
jurisdiction.

§240.15 Notice.

Any communication to USAID
pursuant to this Guarantee shall be in
writing in the English language, shall
refer to the Ukraine Loan Guarantee
Number inscribed on the Eligible Note
and shall be complete on the day it shall
be actually received by USAID at the
Office of Development Credit, Bureau
for Economic Growth, Education and
Environment, United States Agency for
International Development, Washington,
DC 20523-0030. Other addresses may be
substituted for the above upon the
giving of notice of such substitution to

each Noteholder by first class mail at
the address set forth in the Note
Register.

§240.16 Governing Law.

This Guarantee shall be governed by
and construed in accordance with the
laws of the United States of America
governing contracts and commercial
transactions of the United States
Government.

Appendix A to Part 240—Application
for Compensation

United States Agency for International
Development

Washington, DC 20523

Ref: Guarantee dated as of ,20
Gentlemen: You are hereby advised that
payment of $ (consisting of $ of
principal, $ of interest and $ in

Further Guaranteed Payments, as defined in
§240.02 of the Standard Terms and
Conditions of the above-mentioned
Guarantee) was due on ,20 ,on
$ Principal Amount of Notes issued by
Ukraine (the ‘“Borrower”) held by the
undersigned. Of such amount $ was
not received on such date and has not been
received by the undersigned at the date
hereof. In accordance with the terms and
provisions of the above-mentioned
Guarantee, the undersigned hereby applies,
under § 240.08 of said Guarantee, for
payment of $ , representing $ ,
the Principal Amount of the presently
outstanding Note(s) of the Borrower held by
the undersigned that was due and payable on
and that remains unpaid, and $ ,
the Interest Amount on such Note(s) that was
due and payable by the Borrower on
and that remains unpaid, and $ in
Further Guaranteed Payments,! plus accrued
and unpaid interest thereon from the date of
default with respect to such payments to and
including the date payment in full is made
by you pursuant to said Guarantee, at the rate
of % per annum, being the rate for
such interest accrual specified in such Note.
Such payment is to be made at [state
payment instructions of Noteholder or Fiscal
Agent, as applicable].

All capitalized terms herein that are not
otherwise defined shall have the meanings
assigned to such terms in the Standard Terms
and Conditions of the above-mentioned
Guarantee.

[Name of Applicant]
By:

Name:
Title:

Dated:

1In the event the Application for Compensation
relates to Further Guaranteed Payments, such
Application must also contain a statement of the
nature and circumstances of the related loss.

Dated: September 19, 2016.
D. Bruce McPherson,

Attorney Advisor, Office of the General
Counsel, U.S. Agency for International
Development.

[FR Doc. 2016-22856 Filed 9-21-16; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2016-0890]
Drawbridge Operation Regulation; Red
River, Alexandria, LA

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the US 165
(Jackson Street) Drawbridge across the
Red River, mile 88.6, at Alexandria,
Louisiana. The deviation is necessary to
allow the bridge owner time to adjust
the new pinion bearings that are
essential to the continued safe operation
of the drawbridge. This deviation allows
the bridge to remain in the closed-to-
navigation position.

DATES: This deviation is effective
without actual notice from September
22,2016 until 6 p.m., September 30,
2016. For the purposes of enforcement,
actual notice will be used from 6 a.m.
to 6 p.m., each day, from September 26,
2016 until September 30, 2016.
ADDRESSES: The docket for this
deviation, (USCG-2016—-0890) is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone
314—269-2378, email Eric. Washburn@
uscg.mil.

SUPPLEMENTARY INFORMATION: The
Louisiana Department of Transportation
and Development requested a temporary
deviation for the US 165 (Jackson Street)
Drawbridge, across the Red River, mile
88.6, at Alexandria, Louisiana. It has a
vertical clearance of 40.0 feet above
normal pool in the closed-to-navigation
position. The US 165 (Jackson Street)
Drawbridge currently operates in
accordance with 33 CFR 117.491(b).
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This deviation period is from 6 a.m.
to 6 p.m., each day, from September 26,
2016 to September 30, 2016 when the
draw span will remain in the closed-to-
navigation position. During this time the
bridge owner will adjust the new pinion
bearings that are essential to the
continued safe operation of the
drawbridge. Navigation on the waterway
consists primarily of commercial tows
and recreational watercraft and will not
be significantly impacted. This
temporary deviation has been
coordinated with waterway users. No
objections were received.

The bridge will not be able to open for
emergencies and there is no immediate
alternate route for vessels to pass this
section of the Red River. The Coast
Guard will also inform the users of the
waterway through our Local and
Broadcast Notices to Mariners of the
change in operating schedule for the
bridge so the vessel operators can
arrange their transits to minimize any
impact caused by the temporary
deviation.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: September 16, 2016.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2016—22822 Filed 9-21-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2016—0818]
RIN 1625-AA00

Safety Zone; Columbia River, Sand
Island, WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the navigable waters of the Columbia
River within a 500-yard radius of the
small boat “Nessy,” while in the area of
Sand Island, near Chinook, WA, and all
involved associated vessels in support
of the Double-Crested Cormorant
removal operations conducted by the
U.S. Army Corps of Engineers and U.S.
Department of Agriculture Wildlife
Services. This regulation prohibits

persons and vessels from being in the
safety zone unless authorized by the
Captain of the Port Columbia River, or
a designated representative.

DATES: This rule is effective from
September 21, 2016 through October 21,
2016.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2016—
0818 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Kenneth Lawrenson,
Waterways Management Division,
Marine Safety Unit Portland, U.S. Coast
Guard; telephone 503-240-9319, email
msupdxwwm@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The U.S. Army Corps of Engineers
and U.S. Department of Agriculture
Wildlife Services notified the Coast
Guard that they intend to conduct
federally permitted removal operations
of the Double-Crested Cormorant
starting September 21, 2016. In
response, on August 23, 2016, the Coast
Guard published a notice of proposed
rulemaking (NPRM) titled Safety Zone;
Columbia River, Sand Island, WA 81 FR
57507. There we stated why we issued
the NPRM, and invited comments on
our proposed regulatory action related
to this safety zone. During the comment
period that ended September 12, 2016
we received no comments.

We are issuing this rule, and under 5
U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making it
effective less than 30 days after
publication in the Federal Register.
Delaying the effective date of this rule
would be impracticable because such
delay would eliminate the safety zone’s
effectiveness and usefulness in
preventing dangers to the boating public
associated with the removal operations
being conducted using firearms and live
ammunition.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. Coast

Guard Captains of the Port are granted
authority to establish safety zones in 33
CFR 1.05-1(f) for safety purposes as
described in 33 CFR part 165.

The Army Corps of Engineers and
U.S. Department of Agriculture Wildlife
Services will conduct a federally
permitted removal operation of the
Double-Crested Cormorant starting
September 21, 2016. This operation will
involve the use of firearms and live
ammunition. The Captain of the Port
Sector Columbia River (COTP) has
determined that potential hazards
associated with the removal operation
will be a safety concern for anyone
within a 500-yard radius of the small
boat “Nessy,” while in the area
encompassing these points: 46°15’45”
N., 123°5939” W.; 46°15"24” N.,
123°59'42” W.; 46°13"32” N., 123°57°18”
W.; 46°15’9” N., 123°55"24” W.; and
46°1554” N., 123°58’6” W., and any
associated support vessel(s). The safety
zone is needed to protect personnel and
vessels in the navigable waters within
the safety zone during the removal
operations.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
August 23, 2016. There are two changes
in the regulatory text of this rule from
the proposed rule in the NPRM. The
change in paragraph (a) of the regulation
is non-substantive and clarifies the
language that describes the area that is
designated a safety zone. The change in
paragraph (c) of the regulation updates
the language regarding assistance from
state law enforcement to align with the
statute cited.

This rule establishes a safety zone
from September 21, 2016, through
October 21, 2016. The safety zone will
cover all navigable waters of the
Columbia River within 500 yards of the
small boat “Nessy,” and all involved
associated support vessels being used by
personnel during the removal operation,
conducted in the area encompassed by
these points: 46°15'45” N., 123°59'39”
W.; 46°15°24” N., 123°59’42” W _;
46°13’32” N., 123°57°18” W.; 46°15"9”
N., 123°55’24” W.; and 46°15’54” N.,
123°58’6” W. The 500 yard radius area
of the safety zone is intended to protect
persons and vessels from the dangerous
combined effects of live gunfire,
unpredictable animal behavior, and a
highly dynamic marine environment
characterized by strong tides, river
currents and wind. This safety zone will
be enforced only when the small boat
“Nessy,” and all involved associated
support vessels, are conducting the
removal operations, which will be three
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days a week for four weeks. No vessel
or person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rule has not been
designated a “‘significant regulatory
action,” under Executive Order 12866.
Accordingly, it has not been reviewed
by the Office of Management and
Budget.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the safety zone.
Vessel traffic would be able to safely
transit around this safety zone which
would impact a small designated area of
the Columbia River in the area
encompassing these points: 46°15°45”
N., 123°5939” W.; 46°15"24” N.,
123°5942” W.; 46°13’32” N., 123°57’18”
W.; 46°15’9” N., 123°55’24” W.; and
46°15’54” N., 123°58’6” W. Moreover,
the Goast Guard would issue a
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the zone,
and the rule would allow vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal

Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting four weeks, for three days
a week, that will prohibit entry within
500 yards of the small boat “Nessy’” and
all involved associated support vessels,
while in the area encompassing these
points: 46°15°45” N., 123°59’39” W.;
46°15’24” N., 123°59’42” W.; 46°13'32”
N., 123°57°18” W.; 46°15"9” N.,
123°55'24” W.; and 46°15’54” N.,
123°58’6” W., while personnel are
conducting the removal operations of
the Double-Crested Cormorant. It is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.
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List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: Authority: 33 U.S.C. 1231; 50
U.S.C. 191; 33 CFR 1.05-1, 6.04-1, 6.04-6,
160.5; Department of Homeland Security
Delegation No. 0170.1.

m 2. Add § 165.T13-0818 to read as
follows:

§165.T13-0818 Safety Zone; Columbia
River.

(a) Location. The following area is the
safety zone: all navigable waters of the
Columbia River within 500 yards of the
small boat “Nessy,”” and all involved
associated support vessels, while in the
area encompassing these points:
46°15’45” N., 123°59’39” W.; 46°15'24”
N., 123°59°42” W.; 46°13’32” N.,
123°57°18” W.; 46°15’9” N., 123°55'24”
W.; and 46°15’54” N., 123°58'6” W.

(b) Regulations. In accordance with
the general regulations in subpart C of
this part, no person may enter or remain
in the safety zone created in this section
or bring, cause to be brought, or allow
to remain in the safety zone created in
this section any vehicle, vessel, or object
unless authorized by the Captain of the
Port or his designated representative.

(c) Enforcement. Any Coast Guard
commissioned, warrant, or petty officer
may enforce the rules in this section.
Where immediate action is required and
representatives of the Coast Guard are
not present or are not present in
sufficient force to provide effective
enforcement of this section, any Oregon
Law Enforcement Officer or Washington
Law Enforcement Officer may enforce
the rules contained in this section
pursuant to 46 U.S.C. 70118. In
addition, the Captain of the Port may be
assisted by members of the U. S. Army
Corps of Engineers and U.S. Department
of Agriculture Wildlife Services onboard
the small boat “Nessy,” and other
federal, state, or local agencies in
enforcing this section.

(d) Enforcement period. This section
is effective from September 21, 2016,
through October 21, 2016. It will be
enforced when the small boat “Nessy,”
and all involved associated support
vessels, are conducting the removal
operations of the Double-Crested

Cormorant. The small boat “Nessy” is
described as a 20-foot black and gray
aluminum work skiff with an overhead
light arch. The Coast Guard will inform
mariners of any change to this period of
enforcement via Broadcast Notice to
Mariners.

Dated: September 16, 2016.
D.F. Berliner,

Captain, U.S. Coast Guard, Acting Captain
of the Port, Sector Columbia River.

[FR Doc. 2016—-22821 Filed 9-21-16; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 38
RIN 2900-AP75

Authority To Solicit Gifts and
Donations

AGENCY: Department of Veterans Affairs.
ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: On July 11, 2016, the
Department of Veterans Affairs (VA)
published a direct final rule amending
its regulation that governs soliciting
contributions from the public by
officials and employees of NCA, or
authorizing the use of officials’ or
employees’ names, name of the
Secretary, or the name of VA for the
purpose of making a gift or donation to
VA. VA received two supportive
comments and no adverse comments
concerning the direct final rule and its
companion substantially identical
proposed rule published in the Federal
Register on the same date. This
document confirms that the direct final
rule became effective on September 9,
2016. In a companion document in this
issue of the Federal Register, we are
withdrawing as unnecessary the
proposed rule.

DATES: The effective date of September
9, 2016, for the direct final rule
published July 11, 2016, 81 FR 44792,
is confirmed.

FOR FURTHER INFORMATION CONTACT:
Thomas Howard, Chief of Staff, National
Cemetery Administration (NCA),
Department of Veterans Affairs, (40A),
810 Vermont Avenue NW., Washington,
DC 20420, (202) 461-6215. (This is not
a toll-free number.)

SUPPLEMENTARY INFORMATION: In a direct
final rule published in the Federal
Register on July 11, 2016, at 81 FR
44792, VA amended 38 Code of Federal
Regulations (CFR) 38.603(b), giving the
Under Secretary of Memorial Affairs
(USMA), or his designee, authority to

solicit gifts and donations, or approve
the solicitation of gifts and donations
from the public. VA published a
companion substantially-identical
proposed rule on the same date, at 81
FR 44827, to serve as a proposal for the
revisions in the direct final rule in case
adverse comments were received. The
direct final rule and proposed rule each
provided a 30-day comment period that
ended on August 10, 2016. No adverse
comments were received. Two
comments that supported the
rulemaking were received from the
general public. VA is not making any
changes to this rulemaking based on the
comments.

Under the direct final rule procedures
that were described in 81 FR 44827 and
81 FR 44792, the direct final rule
became effective on September 9, 2016,
because no adverse comments were
received within the comment period. In
a companion document in this issue of
the Federal Register, VA is withdrawing
the proposed rulemaking, RIN 2900-
AP74, published at 81 FR 44827, as
unnecessary.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Gina
S. Farrisee, Deputy Chief of Staff,
Department of Veterans Affairs,
approved this document on September
16, 2016, for publication.

Dated: September 19, 2016.
Jeffrey Martin,
Office Program Manager, Office of Regulation
Policy & Management, Office of the Secretary,
Department of Veterans Affairs.
[FR Doc. 201622834 Filed 9-21-16; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2016-0209; FRL-9952-74—
Region 4]

Air Plan Approval; Alabama and North
Carolina; Interstate Transport—2010
NO, Standards

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a revision to
the North Carolina SIP, submitted by the
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North Carolina Department of
Environmental Quality (NC DEQ) on
March 24, 2016, and the portions of a
revision to the Alabama State
Implementation Plan (SIP), submitted
by the Alabama Department of
Environmental Management (ADEM) on
December 9, 2015, addressing the Clean
Air Act (CAA or Act) interstate transport
(prongs 1 and 2) infrastructure SIP
requirements for the 2010 1-hour
Nitrogen Dioxide (NO,) National
Ambient Air Quality Standard
(NAAQS). The CAA requires that each
state adopt and submit a SIP for the
implementation, maintenance, and
enforcement of each NAAQS
promulgated by EPA, commonly
referred to as an “infrastructure SIP.”
Specifically, EPA is approving North
Carolina’s March 24, 2016, SIP
submission and the portions of
Alabama’s December 9, 2015, SIP
submission addressing interstate
transport requirements for the 2010 NO»
NAAQS.

DATES: This rule is effective on October
24, 2016.

ADDRESSES: EPA has established a
docket for these actions under Docket
Identification No EPA-R04-OAR-2016—
0209. All documents in the docket are
listed on the www.regulations.gov Web
site. Although listed in the index, some
information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday 8:30 a.m. to
4:30 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Sean Lakeman of the Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Mr.
Lakeman can be reached by telephone at

(404) 562—9043 or via electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

By statute, SIPs meeting the
requirements of sections 110(a)(1) and
(2) of the CAA are to be submitted by
states within three years after
promulgation of a new or revised
NAAQS to provide for the
implementation, maintenance, and
enforcement of the new or revised
NAAQS. EPA has historically referred to
these SIP submissions made for the
purpose of satisfying the requirements
of sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”’ submissions.
Sections 110(a)(1) and (2) require states
to address basic SIP elements such as
requirements for monitoring, basic
program requirements, and legal
authority that are designed to assure
attainment and maintenance of the
newly established or revised NAAQS.
More specifically, section 110(a)(1)
provides the procedural and timing
requirements for infrastructure SIPs.
Section 110(a)(2) lists specific elements
that states must meet for the
infrastructure SIP requirements related
to a newly established or revised
NAAQS. The contents of an
infrastructure SIP submission may vary
depending upon the data and analytical
tools available to the state, as well as the
provisions already contained in the
state’s implementation plan at the time
in which the state develops and submits
the submission for a new or revised
NAAQS.

Section 110(a)(2)(D) has two
components: 110(a)(2)(D)(i) and
110(a)(2)(D)(ii). Section 110(a)(2)(D)(i)
includes four distinct components,
commonly referred to as “prongs,” that
must be addressed in infrastructure SIP
submissions. The first two prongs,
which are codified in section
110(a)(2)(D)(i)(1), are provisions that
prohibit any source or other type of
emissions activity in one state from
contributing significantly to
nonattainment of the NAAQS in another
state (prong 1) and from interfering with
maintenance of the NAAQS in another
state (prong 2). EPA sometimes refers to
these two prongs conjointly as the
“good neighbor” provision of the CAA.
The third and fourth prongs, which are
codified in section 110(a)(2)(D)@1)(II), are
provisions that prohibit emissions
activity in one state from interfering
with measures required to prevent
significant deterioration of air quality in
another state (prong 3) and from
interfering with measures to protect
visibility in another state (prong 4).

Section 110(a)(2)(D)(ii) requires SIPs to
include provisions ensuring compliance
with sections 115 and 126 of the Act,
relating to interstate and international
pollution abatement.

In a notice of proposed rulemaking
(NPRM) published on August 1, 2016
(81 FR 50409), EPA proposed to approve
North Carolina’s March 24, 2016, SIP
submission and the portions of
Alabama’s December 9, 2015, SIP
submission addressing interstate
transport requirements for the 2010 NO,
NAAQS. The NPRM provides additional
detail regarding the rationale for EPA’s
actions, including further discussion of
the requirements for prongs 1 and 2.
Comments on the proposed rulemaking
were due on or before August 31, 2016.
EPA received no adverse comments on
the proposed actions. All other
applicable infrastructure SIP
requirements for Alabama and North
Carolina for the 2010 1-hour NO,
NAAQS have been or will be addressed
in separate rulemakings.

II. Final Actions

As described previously, EPA is
approving North Carolina’s March 24,
2016, SIP revision and the portions of
Alabama’s December 9, 2015, SIP
revision addressing prongs 1 and 2 of
CAA section 110(a)(2)(D)(i) for the 2010
1-hour NO, NAAQS.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these actions
merely approve state law as meeting
federal requirements and do not impose
additional requirements beyond those
imposed by state law. For that reason,
these actions:

e Are not ‘“‘significant regulatory
actions” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ do not contain any unfunded
mandate or significantly or uniquely
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affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

¢ are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIPs are not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rules do not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will they impose substantial

direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing these actions and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. These actions are not
a “major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of these
actions must be filed in the United
States Court of Appeals for the
appropriate circuit by November 21,
2016. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of these actions for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule

or action. These actions may not be
challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: September 13, 2016.

V. Anne Heard,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart B—Alabama

m 2. Section 52.50(e) is amended by
adding a new entry for “110(a)(1) and
110(a)(2) Infrastructure Requirements
for the 2010 NO, NAAQS—Update” at
the end of the table to read as follows:

§52.50 Identification of plan.

* * * * *

(e) * x %

EPA-APPROVED ALABAMA NON-REGULATORY PROVISIONS

Applicable
geographic or

Name of nonregulatory

State submittal

SIP provision nonattainment date/effective EPA approval date Explanation
date
area
110(a)(1) and 110(a)(2) Infrastruc- Alabama ........ 12/9/2015 9/22/2016, [Insert Federal Reg- Addressing Prongs 1 and 2 of

ture Requirements for the 2010
NO, NAAQS—Update.

ister citation].

Section 110(a)(2)(D)(i)(I) only.

Subpart Il—North Carolina

m 3. Section 52.1770(e) is amended by
adding a new entry “Good Neighbor

Provisions (Section 110(a)(2)(D)()(I)) for
the 2010 1-hour NO, NAAQS” at the
end of the table to read as follows:

§52.1770 Identification of plan.

* * * * *

(e)* EE

EPA-APPROVED NORTH CAROLINA NON-REGULATORY PROVISIONS

State effective

EPA approval

Provision date date Federal Register citation Explanation
Good Neighbor Provisions (Section 3/24/2016 9/22/2016 [Insert Federal Register citation]

110(a)(2)(D)(i)(l)) for the 2010 1-
hour NO, NAAQS.
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[FR Doc. 2016—22760 Filed 9-21—16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[EPA-HQ-OAR-2012-0918; FRL-9951-91—
OAR]

Air Quality Designations for the 2012
Primary Annual Fine Particle (PM. s)
National Ambient Air Quality Standard
(NAAQS) for Areas in Georgia and
Florida

Correction

In rule document 2016-21338
beginning on page 61136 in the issue of
Tuesday, September 6, 2016, make the
following correction:

§83.311 [Amended]

m On page 61141, in § 81.311, in the
table, in the third column, the sixth
entry should read “Unclassifiable/
Attainment”.

[FR Doc. C1-2016-21338 Filed 9-21-16; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2015-0554; FRL-9950-05]
Thiabendazole; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of thiabendazole
in or on the legume vegetable group 6
and foliage of legume vegetable group 7.
Syngenta Crop Protection requested
these tolerances under the Federal Food,
Drug, and Cosmetic Act (FFDCA). This
regulation also assigns an expiration
date to existing tolerances for bean, dry,
seed at 0.1 part per million (ppm) and
soybean at 0.1 ppm as well as removes

a threshold of regulation determination
for seed treatment use of thiabendazole
on dry pea (including field pea, pigeon
pea, chickpea or lentil). Lastly, this
regulation establishes a time-limited
tolerance on sweet potato. The time-
limited tolerance is in response to EPA’s
granting of an emergency exemption
under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA). The time-limited tolerance will
expire and be revoked on December 31,
2019.

DATES: This regulation is effective
September 22, 2016. Objections and
requests for hearings must be received
on or before November 21, 2016, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2015-0554, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; main telephone
number: (703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2015-0554 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before November 21, 2016. Addresses
for mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2015-0554, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

II. Summary of Agency’s Action

A. Petitioned-For Tolerances

In the Federal Register of September
9, 2015 (80 FR 54257) (FRL-9933-26),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 5F8368) by
Syngenta Crop Protection, LLC, P.O.
Box 18300, Greensboro, NC 27419. The
petition requested that 40 CFR 180.242
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be amended by establishing tolerances
for residues of the fungicide
thiabendazole in or on legume
vegetables (succulent or dried), crop
group 6 at 0.01 parts per million (ppm);
foliage of legume vegetables, crop group
7, except pea, field, hay and vines at
0.01 ppm; pea, field, hay at 0.15 ppm;
and pea, field, vines at 0.03 ppm. The
petition also requested to amend the
tolerances in 40 CFR 180.242 for
residues of thiabendazole by removing
the tolerances in or on bean, dry, seed
at 0.1 ppm and soybean at 0.1 ppm.
That document referenced a summary of
the petition prepared by Syngenta, the
registrant, which is available in the
docket, http://www.regulations.gov. A
comment was received on the notice of
filing. EPA’s response to this comment
is discussed in Unit IV.C.

Based upon review of the data
supporting the petition, EPA has
modified levels at which the tolerances
are being established by this document.
The reason for these changes are
explained in Unit IV.D.

B. Thiabendazole Threshold of
Regulation Determination

In 2008, EPA established a rule
codifying its determination that the use
of thiabendazole as a seed treatment for
dry pea using a maximum application
rate of 0.075 pound of active ingredient
per 100 pounds of seed did not require
a tolerance because residues were below
the Agency’s threshold of regulation. (73
FR 1976 (Jan. 11, 2008); see 40 CFR
180.2010). The new tolerances for
residues of thiabendazole on crop group
6 legume vegetable commodities,
including dry pea, and on crop group 7,
foliage of legume vegetable
commodities, which includes vines and
hay from the legume vegetables that the
Agency is establishing make the existing
threshold of regulation determination
unnecessary. The new tolerances cover
residues on these commodities resulting
from new seed treatment uses that allow
for higher application rates and thus
residues associated uses covered by the
threshold of regulation determination
are covered by the new tolerances. As a
result, the Agency is removing this
determination from section 180.2010.

C. Tolerance for Use of Pesticide Under
Emergency Exemption

In response to a crisis exemption
request and authorization of a specific
exemption request filed under section
18 of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) on behalf
of the North Carolina Department of
Agriculture and Consumer Services for
the emergency use of thiabendazole to
control black rot disease on sweet

potato, EPA is establishing pursuant to
FFDCA section 408(1)(6) time-limited
tolerances for the use of thiabendazole
on sweet potato at 10 ppm with an
expiration date of December 31, 2019.

As part of its evaluation of the
emergency exemption application, EPA
assessed the potential risks presented by
residues of thiabendazole on sweet
potato. In doing so, EPA considered the
safety standard in section 408(b)(2) of
FFDCA, and the Agency decided that
the necessary tolerance under section
408(1)(6) of FFDCA would be consistent
with the safety standard and with
FIFRA section 18. Consistent with the
need to move quickly on the emergency
exemption in order to address an urgent
non-routine situation and to ensure that
the resulting food is safe and lawful,
EPA is issuing this tolerance without
notice and opportunity for public
comment as provided in section
408(1)(6) of FFDCA. Although this time-
limited tolerance expires and is revoked
on December 31, 2019, under section
408(1)(5) of FFDCA, residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on sweet potato after that date will
not be unlawful, provided the pesticide
was applied in a manner that was lawful
under FIFRA, and the residues do not
exceed a level that was authorized by
the time-limited tolerance at the time of
that application. EPA will take action to
revoke this time-limited tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

Because this time-limited tolerance is
being approved under emergency
conditions, EPA has not made any
decisions whether thiabendazole meets
FIFRA'’s registration requirements for
use in or on sweet potato or whether a
permanent tolerance for this use would
be appropriate. Under these
circumstances, EPA does not believe
that this time-limited tolerances serves
as a basis for registration of
thiabendazole by a State for Special
Local Needs under FIFRA section 24(c).
Nor does this tolerance serve as the
basis for persons in any State other than
North Carolina to use this pesticide on
sweet potato under FIFRA section 18
absent the issuance of an emergency
exemption applicable within that State.
For additional information regarding the
emergency exemption for thiabendazole,
contact the Agency’s Registration
Division at the address provided under
FOR FURTHER INFORMATION CONTACT.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This assessment
includes exposure through drinking
water and in residential settings, but
does not include occupational exposure.
Section 408(b)(2)(C) of FFDCA requires
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue . . ..”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for thiabendazole
including exposure resulting from the
tolerances, including the time-limited
tolerance, established by this action.
EPA’s assessment of exposures and risks
associated with thiabendazole follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The thyroid and liver (centrilobular
hypertrophy) are the primary target
organs of thiabendazole toxicity.
Thiabendazole produced a treatment
related increase in absolute and relative
liver weights in both sexes in a chronic
dog study. Other treatment related
effects reported were histopathological
changes in kidneys (hyperplasia of
transitional epithelium, tubular
degeneration) and spleen (congested
and pigmented) in rats. Additional toxic
effects observed in these studies
included decreases in body weight and/
or food consumption. The available
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database indicates that thiabendazole is
not neurotoxic. In an acute
neurotoxicity rat study (ACN), decreases
in the Functional Observation Battery
(FOB) (reduced body temperature in
males, reduced rearing in females, and
reduced locomotor activity in males and
females at time of peak effect
(approximately 3 hours post-dose)) were
seen without morphological or
histopathological effects on the brain.
Thiabendazole was not neurotoxic in
rats in a subchronic neurotoxicity study.
In a 21-day dermal toxicity study in rats,
no systemic or dermal effects were seen
at the limit dose (1,000 milligram/
kilogram/day (mg/kg/day)). In prenatal
developmental toxicity studies in rats,
rabbits, and mice and in the 2-
generation reproduction study in rats,
effects in the fetuses or neonates
occurred at or above doses that caused
maternal or parental toxicity.

In the adult animal, effects on the
thyroid following thiabendazole
exposure were observed at a dose lower
than the neurotoxicity dose observed in
the ACN. There are no thiabendazole
data with which to determine whether
this is also the case in the fetus/
postnatal animal. Based on a weight of
evidence (WOE) approach considering
all the available hazard and exposure
information for thiabendazole, the
Agency concluded that a developmental
thyroid toxicity study is required since
there is clear evidence of thyroid
toxicity in adult animals and thus a
concern for potential toxicity during
pregnancy, infancy and childhood. The
developmental thyroid toxicity study
will better address this concern than a
developmental neurotoxicity study. In
an immunotoxicity study, thiabendazole
produced significant decreased spleen
activity at the highest dose tested (5,000
ppm equivalent to 1,027 mg/kg/day)
which also produced significant
increased liver weight. The genetic
toxicology studies on thiabendazole
indicate that it is not genotoxic in in
vivo and in vitro assays. Review of
literature studies indicated that
thiabendazole has weak aneugenic
activity in both somatic and germinal
cells. In a chronic rat study,
thiabendazole induced thyroid tumors
in males only. Thiabendazole did not
induce tumors in mice. Thiabendazole
has been classified by the Agency as
“Likely to be carcinogenic at doses high
enough to cause a disturbance of the
thyroid hormonal balance but not likely
to be carcinogenic at doses lower than
those which could cause a disturbance
of this hormonal balance.” This
conclusion is based on the observation
that that thiabendazole was not

mutagenic, but above a threshold dose
it interfered with thyroid-pituitary
homeostasis leading to increased
thyroid stimulating hormone (TSH)
stimulation of the thyroid and thyroid
tumors. The chronic NOAEL (10 mg/kg/
day) for non-cancer risk assessment is
not expected to alter thyroid hormone
homeostasis nor result in thyroid tumor
formation; therefore, the Agency has
determined that quantification of risk
using a non-linear approach (i.e.,
chronic population adjusted dose
(cPAD)) will adequately account for all
chronic toxicity, including
carcinogenicity, that could result from
exposure to thiabendazole.

Specific information on the studies
received and the nature of the adverse
effects caused by thiabendazole as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in the document
titled ““Thiabendazole: ID#16NC02—
Section 18 Specific Emergency
Exemption for the Postharvest Use of
Thiabendazole on Sweet Potatoes in
North Carolina” on page 32 in docket ID
number EPA-HQ-OPP-2015-0554.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www2.epa.gov/pesticide-science-and-

assessing-pesticide-risks/assessing-
human-health-risk-pesticides.

A summary of the toxicological
endpoints for thiabendazole used for
human risk assessment is discussed in
Unit IILB. of the final rule published in
the Federal Register of September 25,
2014 (79 FR 57450) (FRL—9915-78).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to thiabendazole, EPA
considered exposure under the
petitioned-for tolerances and the
tolerance being established in response
to the Agency issuing a section 18
emergency exemption, as well as all
existing thiabendazole tolerances in 40
CFR 180.242. EPA assessed dietary
exposures from thiabendazole in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide if
a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

Such effects were identified for
thiabendazole. In estimating acute
dietary exposure, EPA used 2003-2008
food consumption data from the U.S.
Department of Agriculture’s (USDA’s)
National Health and Nutrition
Examination Survey, What We Eat in
America (NHANES/WWEIA). As to
residue levels in food, EPA used a
refined acute probabilistic dietary
exposure assessment for thiabendazole
using both anticipated residue estimates
based on USDA Pesticide Data Program
(PDP) monitoring data and percent crop
treated (PCT) information for soybean
and wheat and assumed 100 PCT for all
other commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used 2003-2008 food consumption
data from the USDA’s NHANES/
WWEIA. As to residue levels in food,
EPA used a refined chronic probabilistic
dietary exposure assessment for
thiabendazole using both anticipated
residue estimates based on USDA PDP
monitoring data and PCT information
for soybean and wheat and assumed 100
PCT for all other commodities.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that a nonlinear RfD
approach is appropriate for assessing
cancer risk to thiabendazole. Cancer risk
was assessed using the same exposure
estimates as discussed in Unit III.C.1.ii.,
chronic exposure.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
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to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

Section 408(b)(2)(F) of FFDCA states
that the Agency may use data on the
actual percent of food treated for
assessing chronic dietary risk only if:

e Condition a: The data used are
reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain the pesticide residue.

e Condition b: The exposure estimate
does not underestimate exposure for any
significant subpopulation group.

e Condition c: Data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area.

In addition, the Agency must provide
for periodic evaluation of any estimates
used. To provide for the periodic
evaluation of the estimate of PCT as
required by FFDCA section 408(b)(2)(F),
EPA may require registrants to submit
data on PCT.

For the acute assessment, the Agency
estimated the PCT for existing uses as
follows:

Soybeans, 2.5%; wheat, 2.5%.

For the chronic assessment, the
Agency estimated the PCT for existing
uses as follows:

Soybeans, 1%; wheat, 1%.

In most cases, EPA uses available data
from United States Department of
Agriculture/National Agricultural
Statistics Service (USDA/NASS),
proprietary market surveys, and the
National Pesticide Use Database for the
chemical/crop combination for the most
recent 6—7 years. EPA uses an average
PCT for chronic dietary risk analysis.
The average PCT figure for each existing
use is derived by combining available
public and private market survey data
for that use, averaging across all
observations, and rounding to the
nearest 5%, except for those situations
in which the average PCT is less than
one. In those cases, 1% is used as the

average PCT and 2.5% is used as the
maximum PCT. EPA uses a maximum
PCT for acute dietary risk analysis. The
maximum PCT figure is the highest
observed maximum value reported
within the recent 6 years of available
public and private market survey data
for the existing use and rounded up to
the nearest multiple of 5%.

The Agency be{)ieves that the three
conditions discussed in Unit III.C.1.iv.
have been met. With respect to
Condition a, PCT estimates are derived
from Federal and private market survey
data, which are reliable and have a valid
basis. The Agency is reasonably certain
that the percentage of the food treated
is not likely to be an underestimation.
As to Conditions b and c, regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available reliable information on
the regional consumption of food to
which thiabendazole may be applied in
a particular area.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for thiabendazole in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
thiabendazole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www2.epa.gov/
pesticide-science-and-assessing-
pesticide-risks/about-water-exposure-
models-used-pesticide.

Based on the FQPA Index Reservoir
Screening Tool (FIRST) and Pesticide
Root Zone Model GroundWater (PRZM—
GW), the estimated drinking water
concentrations (EDWCs) of
thiabendazole for acute exposures are
estimated to be 3.80 parts per billion
(ppb) for surface water and 0.62 ppb for
ground water, and for chronic exposures
are estimated to be 0.47 ppb for surface
water.

Modeled estimates of drinking water
concentrations were directly entered

into the dietary exposure model. For the
acute dietary risk assessment, the water
concentration value of 3.80 ppb was
used to assess the contribution to
drinking water.

For the chronic dietary risk
assessment, the water concentration of
value 0.47 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Thiabendazole is currently registered
for use as antimicrobial ingredient in
paint, sponges, carpet backing, canvas
textiles, wallboard and ceiling tiles,
polyurethane foam, plastics and rubber,
paper, and coatings and filters used in
HVAC systems. There are two
antimicrobial exposure scenarios that
were assessed for residential exposures
which are expected to result in the
highest exposures from these
antimicrobial uses: Treated paint and
impregnated sponges. The other
antimicrobial uses of thiabendazole
(carpet backing, canvas textiles,
wallboard and ceiling tiles,
polyurethane foam, plastics and rubber,
paper, and coatings and filters used in
HVAC systems) are not expected to
cause exposure in residential settings
because there is no direct contact to the
treated articles, the vapor pressure of
thiabendazole is very low, and the
unlikelihood that the treated plastics
and rubbers would be used in toys.

EPA assessed residential exposure to
treated paint and impregnated sponges
using the following assumptions: For
treated paint, residential short-term
dermal and inhalation exposure to
residential handlers using brush/roller
application and airless sprayer
application; for the impregnated sponge
use, short- and intermediate-term
incidental oral exposure. Thiabendazole
treated sponges are limited to 600 ppm
thiabendazole on a sponge. Various
residue amounts may be transferred
from the sponge to food contact
surfaces, such as countertops and
utensils/glassware, and then to food and
subsequently ingested. An assessment
was conducted for incidental oral
exposure assuming that 100% of the
thiabendazole on a treated sponge is
transferred to surfaces over 20 days and
that each 20 days the user would use a
new sponge (5% released per day). This
assumption is considered conservative
because (1) sponges will generally be
used much longer than 20 days; (2) it is
unlikely that 100% of the thiabendazole
would be released from the sponge in
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such a short period; and (3) it is very
unlikely that 100% of any released
thiabendazole would be transferred to
countertops because this assumption
does not account any thiabendazole that
is washed down the sink or that
normally degrades.

Further information regarding EPA
standard assumptions and generic
inputs for residential exposures may be
found at http://www2.epa.gov/pesticide-
science-and-assessing-pesticide-risks/
standard-operating-procedures-
residential-pesticide.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found thiabendazole to
share a common mechanism of toxicity
with any other substances, and
thiabendazole does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that thiabendazole does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s Web site at http://
www2.epa.gov/pesticide-science-and-
assessing-pesticide-risks/cumulative-
assessment-risk-pesticides.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act Safety
Factor (FQPA SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
No evidence of increased quantitative or
qualitative susceptibility was seen
following in utero exposure to

thiabendazole with rats or rabbits in the
prenatal developmental studies or in
young rats in the 2-generation
reproduction study. There is no
evidence for neurotoxicity following
oral exposures to thiabendazole.
Thyroid toxicity was seen following
subchronic and chronic exposures to
adult rats in multiple studies. There is,
however, no data regarding the potential
effects of thiabendazole on thyroid
homeostasis in the young animals. This
lack of characterization creates
uncertainty with regards to potential life
stage sensitivities due to exposure to
thiabendazole. Therefore, the Agency is
requiring a developmental thyroid assay
in rats with thiabendazole. This study
will better address the concern for
potential thyroid toxicity in the young.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF is
retained at 10X in the form of a database
uncertainty factor (UFDB). That
decision is based on the following
findings:

i. The toxicology database for
thiabendazole is complete with the
exception of a developmental thyroid
toxicity study. Based on a WOE
approach considering all the available
hazard and exposure information for
thiabendazole, the Agency concluded
that a developmental thyroid toxicity
study is required since there is clear
evidence of thyroid toxicity in adult
animals and thus a concern for potential
toxicity during pregnancy, infancy and
childhood. The developmental thyroid
toxicity study will better address this
concern than a developmental
neurotoxicity study. Acceptable studies
are available for developmental,
reproduction, chronic, subchronic,
subchronic neurotoxicity and
immunotoxicity.

ii. There is no indication that
thiabendazole is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional UFs to account for
neurotoxicity.

iii. The data submitted to the Agency,
as well as those from published
literature, demonstrate no increased
susceptibility in rats, rabbits, or mice to
in utero and/or early postnatal exposure
to thiabendazole. In the prenatal
developmental toxicity studies in rats,
rabbits, and mice and in the 2-
generations reproduction study in rats,
developmental effects in the fetuses or
neonates occurred at or above doses that
caused maternal or parental toxicity. A
developmental neurotoxicity study with
thiabendazole was deemed not required
by the Agency.

There is evidence of thyroid toxicity
following subchronic and chronic
exposures to rats characterized as
histopathological changes in the thyroid
in multiple studies in rats. Disruption of
thyroid homeostasis is the initial,
critical effect that may lead to adverse
effects on the developing nervous
system. Thus, as noted above, a
developmental thyroid study is
required.

iv. There are no residual uncertainties
in the exposure database. The dietary
risk assessment is conservative and will
not underestimate dietary and/or non-
dietary occupational exposure to
thiabendazole. The acute and chronic
dietary assessments conducted with the
Dietary Exposure Evaluation Model
software with the Food Commodity
Intake Database (DEEM-FCID) were
refined analyses. The assessments
utilized anticipated residues, default
processing factors, and available percent
crop treated data. The DEEM analysis
also used Tier 1 drinking water
estimates. For these reasons it can be
concluded that the DEEM-FCID analysis
does not underestimate risk from acute
or chronic exposure to thiabendazole.
Similarly, EPA does not believe that the
non-dietary occupational exposures are
underestimated because they are also
based on conservative assumptions,
including maximum application rates,
and standard values for unit exposures
and acreage treated/amount handled.
These assessments will not
underestimate the exposure and risks
posed by thiabendazole.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
thiabendazole at the 99.9th percentile of
exposure will occupy 68% of the aPAD
for children 1-2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
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that chronic exposure to thiabendazole
from food and water will utilize 5.1% of
the cPAD for children 1-2 years old, the
population group receiving the greatest
exposure. Based on the explanation in
Unit II1.C.3., regarding residential use
patterns, chronic residential exposure to
residues of thiabendazole is not
expected.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account short- and
intermediate-term residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Thiabendazole is currently registered
for uses that could result in short- and
intermediate-term residential exposure,
and the Agency has determined that it
is appropriate to aggregate chronic
exposure through food and water with
short- and intermediate-term residential
exposures to thiabendazole.

Using the exposure assumptions
described in this unit for short- and
intermediate-term exposures, EPA has
concluded the combined short- and
intermediate-term food, water, and
residential exposures result in aggregate
MOEs from the paint use of 2,000 or
greater for all population subgroups and
aggregate MOEs from the sponge use of
1,400 for children 1-2 years old and
7,000 for the general population.
Because EPA’s level of concern for
thiabendazole is a MOE of 300 or below,
these MOEs are not of concern.

4. Aggregate cancer risk for U.S.
population. As discussed in Unit IIL.A.,
EPA is regulating chronic dietary risk,
including cancer risk, with a chronic
RID that reflects a dose level below
those levels at which thyroid hormone
balance is impacted, which is protective
of potential carcinogenic effects. Based
on the lack of chronic risk, EPA
concludes there is not a cancer risk from
exposure to thiabendazole.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
thiabendazole residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Acceptable enforcement analytical
methods are available for thiabendazole
and benzimidazole in plant
commodities. Four
spectrophotofluorometric methods for
the determination of thiabendazole are
published in the Pesticide Analytical
Manual (PAM) Vol. II, and a high
performance liquid chromatography

(HPLC) method with fluorescence
detection (FLD) for the determination of
benzimidazole (free and conjugated) is
identified in the U.S. EPA Index of
Residue Analytical Methods under
thiabendazole as Study No. 93020.

Another adequate analytical method,
GRMO040.05A, is also available for data
collection and tolerance enforcement of
residues of thiabendazole and
benzimidazole (free and conjugated) in/
on plant commodities. Method
GRMO040.05A, developed by Syngenta
Crop Protection, LLC, is a high
performance liquid chromatography
with tandem mass spectrometry
detection (LC/MS/MS) method used for
data collection in crop matrices. HED
has designated Method GRM040.05A as
a new tolerance enforcement method.

Both methods may be requested from:
Chief, Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905;
email address: residuemethods@
epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for thiabendazole on any of the
commodities cited in this document.

C. Response to Comments

A comment was submitted by the
Center for Food Safety and was
primarily concerned about EPA’s
consideration of the impacts of
thiabendazole on the environment,
pollinators, and endangered species.
This comment is not relevant to the
Agency'’s evaluation of safety of the
thiabendazole tolerances under section
408 of the FFDCA, which requires the
Agency to evaluate the potential harms

to human health, not effects on the
environment.

D. Revisions to Petitioned-For
Tolerances

The petitioned-for tolerances did not
include measurement of benzimidazole
(free and conjugated) which is a residue
of concern for regulatory purposes.
Therefore, the petitioned-for tolerance
for the vegetable, legume, group 6 at
0.01 ppm for thiabendazole only, is
adjusted to 0.02 ppm to account for the
combined residues of thiabendazole and
benzimidazole (free and conjugated).
Also, EPA concluded that the maximum
levels of the combined residues of
concern in/on the representative crop
commodities of vegetable, foliage of
legume, group 7 are within 5x, and that
a crop group 7 tolerance level of 0.20
ppm is more appropriate than the
petitioned-for separate tolerances for
pea, field, hay; pea, field, vines; and
vegetable, foliage of legume, group 7,
except pea, field, hay and vines.

E. International Trade Considerations

In this rulemaking, EPA is adding an
expiration date of March 21, 2017 to the
existing tolerances for bean, dry, seed at
0.1 ppm and soybean at 0.1 ppm. These
tolerances were based on foliar uses of
thiabendazole which are no longer
registered and Syngenta requested that
these tolerances be removed as part of
the petition and notice of filing (NOF).
The seed treatment uses on dry bean
seed and soybean is now covered by the
tolerance being established on
vegetable, legume, group 6 at 0.02 ppm.
This new tolerance is lower than some
existing MRLs on these commodities in
Europe and other countries.

In accordance with the World Trade
Organization’s (WTO) Sanitary and
Phytosanitary Measures Agreement,
EPA notified the WTO of the request to
revise these tolerances on September 9,
2015, as WTO notification G/SPS/N/
USA/2779. In this action, EPA is
allowing the existing higher tolerances
to remain in effect for 6 months
following the publication of this rule in
order to allow a reasonable interval for
producers in exporting countries to
adapt to the requirements of these
modified tolerances. On March 21,
2017, those existing higher tolerances
will expire, and the new reduced
tolerances for vegetable, legume, group
6 at 0.02 ppm will remain to cover
residues of thiabendazole on those
commodities. Before that date, residues
of thiabendazole on those commodities
would be permitted up to the higher
tolerance levels; after that date, residues
of thiabendazole on vegetable, legume,
group 6 will need to comply with the


mailto:residuemethods@epa.gov
mailto:residuemethods@epa.gov

Federal Register/Vol. 81,

No. 184 /Thursday, September 22, 2016/Rules and Regulations

65295

new lower tolerance levels. This
reduction in tolerance is not
discriminatory; the same food safety
standard contained in the FFDCA
applies equally to domestically
produced and imported foods.

V. Conclusion

Therefore, tolerances are established
for residues of thiabendazole in or on
vegetable, foliage of legume, group 7 at
0.20 ppm and vegetable, legume, group
6 at 0.02 ppm. The Agency is also
adding an expiration date of March 21,
2017 to the existing tolerances for bean,
dry, seed at 0.1 ppm and soybean at 0.1
ppm. Residues of thiabendazole will be
covered by these higher tolerances until
the expiration date, after which time,
they will need to comply with the lower
tolerance being established today on the
vegetable, legume, group 6 at 0.02 ppm.
The tolerance for group 6 without a time
limitation supersedes the existing
section 18 time-limited tolerance for
“‘pea, succulent shelled”; therefore, the
Agency is removing that section 18
tolerance.

The Agency is also removing the
threshold of regulation determination
for thiabendazole from 180.2010
because it is no longer necessary. Lastly,
this regulation additionally establishes a
time-limited tolerances for residues of
thiabendazole in or on sweet potato at
10 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44

U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to

publication of the rule in the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: August 26, 2016.
Michael Goodis,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.1n §180.242;
m a. Revise the entries “bean, dry, seed”
and “soybean” to the table in paragraph
(a)(1);
m b. Add alphabetically the entries
“Vegetable, foliage of legume, group 7”
and “Vegetable, legume, group 6” to the
table in paragraph (a)(1)
m c. Remove the entry for “Pea,
succulent shelled” from the table in
paragraph (b);
m d. Add alphabetically the entry
“sweet potato” to the table in paragraph
(b).

The additions and revisions read as
follows:

§180.242 Thiabendazole; tolerances for
residues.

(a) * *x %
(1) * x %
: Parts per
Commodity million

Bean, dry, seed? ................. 0.1
Soybean?2 .........cccccveieinieeninn. 0.1
Vegetable, foliage of legume,

GrOUP 7 o 0.20
Vegetable, legume, group 6 0.02

2This tolerance expires on March 21, 2017.

(b)* L

Commodity

Parts per
million

Expiration date

Sweet potato

10

December 31, 2019.
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* * * * *

§180.2010 [Removed and Reserved]

m 3. Section 180.2010 is removed and
reserved.

[FR Doc. 2016-21753 Filed 9-21-16; 8:45 am|
BILLING CODE 6560-50—-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 102-117 and 102-118

[Change 2016-01; FMR Case 2015-102-2;
Docket 2015-0014; Sequence 1]

RIN 3090-AJ59

Federal Management Regulation
(FMR); Transportation Payment and
Audit

AGENCY: Office of Government-wide
Policy (OGP), General Services
Administration (GSA).

ACTION: Final rule.

SUMMARY: GSA is amending the Federal
Management Regulation (FMR),
Transportation Payment and Audit, to
clarify agency and Department of
Defense (DoD) transportation payment
and audit requirements. GSA is also
amending relevant definitions. The FMR
is written in plain language to provide
agencies with updated regulatory
material that is easy to read and
understand.

DATES: Effective: September 22, 2016.

FOR FURTHER INFORMATION CONTACT: For
clarification of content, contact Mr. Ron
Siegel, Office of Government-wide
Policy, at 202—-357-9540 or by email at
ron.siegel@gsa.gov. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat Division (MVCB), 1800 F
Street NW., Washington, DC 20405,
202-501-4755. Please cite FMR Case
2015-102-2.

SUPPLEMENTARY INFORMATION:
A. Background

Agencies are authorized to procure
transportation services either through
the Federal Acquisition Regulation
(FAR) by utilizing a contract, or via 49
U.S.C. 10721 (for rail transportation), 49
U.S.C. 13712 (for surface
transportation), and/or 49 U.S.C. 15504
(for pipeline transportation) by utilizing
rate tenders. It is critical that agencies
ensure that transportation services
received are properly charged and that
the payment made is correct.

Toward that end, the Travel and
Transportation Reform Act of 1998 (Pub.
L. 105-264) established agency statutory

requirements for prepayment audits of
Federal agency and DoD transportation
expenses. The Act also established
GSA'’s statutory authority for audit
oversight to protect the interests of the
Government.

This final rule clarifies and
strengthens agency and DoD compliance
with regulations for transportation
prepayment audits and postpayment
audits. In addition, this final rule
updates definitions in 41 CFR part 102—
117, Transportation Management, as a
result of the amendments to 41 CFR
102-118.

This final rule is the outcome of the
first of a two phase review of FMR part
102—118, Transportation Payment and
Audit, conducted by GSA and the
Governmentwide Transportation Policy
Council (GTPC). The GTPC is composed
of representatives from civilian agencies
and DoD and provides GSA with
guidance in the planning and
development of uniform transportation
policies and procedures.

The first phase review focused on
FMR part 102—118 Subparts A (General),
D (Prepayment Audits of Transportation
Services), and E (Postpayment
Transportation Audits). The second
phase review will focus on FMR part
102-118 Subpart A (General), as well as
Subparts B (Ordering and Paying for
Transportation and Transportation
Services), C (Use of Government Billing
Documents), and F (Claims and Appeals
Procedures).

B. Public Comments and Responses

In the proposed rule published at 80
FR 59094 in the Federal Register, on
October 1, 2015, GSA provided the
public a 60-day comment period which
ended on November 30, 2015. GSA
received comments from the National
Motor Freight Traffic Association, Inc.
(NMFTA), and Relocation Management
Worldwide Incorporated (RMW). This
final rule reflects the following changes
made as a result of some of these
comments.

Comment: The definition in the
proposed rule for declared value in
FMR 102-117.25 and 102—-118.35
contains reference to declared value and
released value. However, NMFTA
indicates that the “terms ‘declared
value’ and ‘released value’ are neither
synonymous nor recognized by the
transportation industry. A carrier
establishes released value provisions
with the intent of the shipper agreeing
to a lesser value for the cargo shipped
in return for a lower rate for
transportation. Declared value assigns a
value to the cargo in order to
authenticate loss and damage liability
limitations on the cargo that was

shipped. Furthermore, it is inequitable
to define declared value as a price that
could be ‘more’ than the actual value of
the cargo. In commercial practice, a
transportation service provider (TSP)
will not pay a loss or damage claim in
excess of the actual value of the cargo
transported.”

Response: GSA agrees with the
recommendation and consequently has
modified the definition declared value
that is added to 41 CFR 102-117.25 so
that it does not reference released value;
included a definition for released value
in 41 CFR 102-117.25; and has removed
the definition released value from 41
CFR 102-118.

Comment: With regards to the
definition claim, NMFTA indicates that
in the transportation industry, the term
claim is generally used in the context of
claims for the payment of overcharges or
claims for loss or damage. NMFTA
recommends that any other terms for
demands for payment by the TSP to the
Government or amounts the TSP
believes an agency owes them should
not be included in this definition and
would be better defined separately.

Response: GSA does not accept this
recommendation. The definition of
claim presented in this final rule is
modeled after the definition of claim or
debt found in 31 U.S.C. 3701(b)(1).

Comment: The Government
Transportation Request (GTR) is
defined, in part, as a Government
document used to procure common
carrier interstate transportation services.
NMFTA indicates that as far as
interstate motor carrier transportation is
concerned, the term common carrier is
no longer defined in 49 U.S.C. 13102.
Former common carriers are now
referred to as motor carriers. NFMTA
suggests using the description motor
carrier or TSP which is used elsewhere
in these regulations. NFMTA also
suggests that since the Government can
procure intrastate transportation with a
GTR, it does not make sense to include
the word “‘interstate” in the final GTR
definition.

Response: The term common carrier
is used to define Government
Transportation Request (GTR) in the
Federal Travel Regulation (FTR). In
response to the comment, GSA has
revised the definition of GTR to clarify
that the document is used to acquire
passenger transportation.

Comment: Standard Carrier Alpha
Code (SCAC) is defined, in part, as the
unique four-letter code used to identify
American-based motor transportation
companies assigned by NMFTA.
NMFTA indicates that the SCAC
definition should be a two-to-four letter
identification code assigned to all
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modes of transportation companies
worldwide by the NMFTA.

Response: GSA accepts this comment
and has modified the definition of
SCAC to a unique code, typically two to
four characters, used to identify
transportation companies.

Comment: NFMTA indicates that the
Standard Carrier Alpha Code (SCAC) is
a proper noun and should be
capitalized.

Response: GSA agrees with this
comment and has made the appropriate
changes.

Comment: When an agency notifies a
TSP of any adjustment to a TSP bill, the
notice must reference the TSP’s
Standard Carrier Alpha Code (SCAC) or
other agency identifier for the carrier,
such as the Department of Defense
Activity Address Code (DoDAAC)
number. NMFTA suggests deleting the
reference to the DoDAAC as the
DoDAAC is not used to identify TSPs.
NMFTA indicates that the Defense
Logistics Agency defines a DoDAAC as
“. . .asix-character, alpha-numeric
code that uniquely identifies a unit,
activity, or organization within the
DoDAAD [Department of Defense
Activity Address Directory]. A unit,
activity, or organization may have more
than one DoDAAC for different
authority codes or purposes. Each
activity that requisitions, contracts for,
receives, has custody of, issues, or ships
DoD assets, or funds/pays bills for
materials and/or services is identified
by a six-position alphanumeric
DoDAAC.”

Response: GSA accepts this
suggestion and has deleted the DoDAAC
reference.

Comment: The rule indicates that “the
prepayment audit cannot be conducted
by the same firm providing
transportation services for the agency,
such as a move manager.” Relocation
Management Worldwide, Incorporated
(RMW) suggests that the term move
manager is an incorrect example of a
TSP and should be removed. RMW
indicates that a TSP, being a carrier,
could have a conflict of interest auditing
their own files, but a move manager
does not have to be a TSP.

Response: GSA agrees that the
language may be confusing and has
modified § 102-118.275(c) to explain
that a move manager may not have any
affiliation with or financial interest in
the transportation company providing
the transportation services for which the
prepayment audit is being conducted.

Comment: RMW asks if the rule’s
intent is to eliminate a move manager
from being a prepayment auditor.

Response: GSA has modified the rule
to clarify the role of a move manager in

the prepayment process. GSA’s intent is
to clarify transportation payment and
audit requirements for all agencies
including DoD.

Comment: The rule indicates that
agencies may choose to use a Third-
Party Payment System or charge card
company that includes prepayment
audit functions, such as Syncada and
Payport Express. RMW asks if GSA is
allowed to promote specific companies
and promote their own specific
products in the Code of Federal
Regulations.

Response: GSA agrees that the
reference to Syncada may constitute an
endorsement of a private enterprise and
has removed the reference from the final
rule. However, PayPort Express is a GSA
Center for Transportation Management
payment solution that is compliant with
the rules established by GSA
Transportation Audits Division. Being a
GSA product, the acknowledgement of
PayPort Express, or subsequent GSA
payment solution, does not constitute
the endorsement of a private enterprise.

Comment: The rule lists what
information must be included in an
agency’s notice to a TSP when an
agency is adjusting the TSP’s bill. RMW
points out that the list of required
information excludes the reason for the
adjustment and asks if this important
element can be added to the list.

Response: The final rule accepts and
incorporates the comment.

Comment: The rule indicates that the
Administrator of General Services (GSA)
has a congressionally mandated
responsibility under 31 U.S.C. 3726 to
perform oversight on transportation
bills. The GSA Transportation Audits
Division accomplishes this oversight by
conducting postpayment audits of all
agencies’ transportation bills. RMW
suggests that GSA should confirm and
identify that the audits are actually
performed by contracted auditing
companies and not by GSA
Transportation Audits.

Response: GSA does not accept this
recommendation. Information regarding
the GSA Transportation Audits Division
procedures, including reviewing
transportation invoices in conjunction
with audit contracting companies, is
provided on the Division’s Postpayment
Audit homepage (www.gsa.gov/portal/
content/100056).

Comment: RMW requests that GSA
identify what safeguards are in place to
prevent contracted auditing companies
from providing both the prepayment
and postpayment audit of the same bill.

Response: GSA has determined that
this topic is outside the intended scope
of this rule. GSA Transportation Audits
Division’s Dispute Resolution Branch

(http://www.gsa.gov/portal/content/
100753) provides oversight and quality
control evaluation of GSA audit
contractors and ensures integrity in all
audit processes.

Comment: This rule indicates that the
GSA Transportation Audits Division
does not charge agencies a fee for
conducting the transportation
postpayment audit and the expenses for
such audits are financed from
overpayments collected from the TSP’s
bills previously paid by the agency and
similar type of refunds. Since the GSA
Transportation Audits Division or
contracted auditing companies do not
receive funding unless they find errors
in TSP billings, RMW asks how this is
not a conflict of interest?

Response: GSA has determined that
this topic is outside the intended scope
of this rule. The funding mechanism
identified in this rule is established by
statute, 31 U.S.C. 3726 Payment for
transportation.

Comment: If the GSA Transportation
Audits Division is overseeing the prepay
audit to ensure it is being done
properly, RMW asks who is overseeing
the GSA Transportation Audits Division
to determine if the prepay oversight and
the postpayment audit are being done
properly?

Response: While GSA has determined
that this topic is outside the intended
scope of this rule, the GSA Office of the
Inspector General and the management
of the Federal Acquisition Service (FAS)
provide such oversight of the GSA
Transportation Audits Division.

C. Substantive Changes

This final rule:

e Revises the definitions for
“Agency”’, “Bill of lading” (BOL),
“Government bill of lading” (GBL),
“Transportation document” (TD), and
“Transportation Service Provider”
(TSP), removes the definition ‘“Release/
declared value”, and adds the
definitions “Declared value” and
“Released value” in FMR part 102-117;
and revises the definitions “Agency”’,
“Bill of lading” (BOL), “Document
reference number”, “Government bill of
lading” (GBL), “Government
transportation request”’, Offset”,
“Overcharge”, ‘“Postpayment audit”,
“Rate authority”, “Reparation”,
“Standard Carrier Alpha Code” (SCAC),
“Statement of difference”,
“Supplemental bill”, “Transportation
document (TD)”, and “Transportation
Service provider” (TSP), removes the
terms “Agency claim”, “Released
value”, “Transportation service”,
“Transportation service provider
claim”, and “Virtual GBL (VGBL)”, and
adds the terms “Claim” and
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“Transportation” in FMR part 102-118
to ensure consistency.

e Strengthens agency requirements
and responsibilities for transportation
prepayment audits and transportation
postpayment audit, submission
requirements to the GSA Transportation
Audits Division, and the required
information on all transportation
documentation.

e Updates and clarifies GSA
Transportation Audits Division roles
and responsibilities.

C. Executive Orders 12866 and 13563

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action, and therefore, will not
be subject to review under Section 6(b)
of E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

D. Regulatory Flexibility Act

These revisions are not substantive,
and therefore, this rule would not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq. The
proposed rule is also exempt from the
Administrative Procedure Act per 5
U.S.C. 553(a)(2), because it applies to
agency management or personnel.

E. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

F. Small Business Regulatory
Enforcement Fairness Act

This rule is also exempt from
Congressional review prescribed under
5 U.S.C. 801 since it relates to agency
management or personnel.

List of Subjects in 41 CFR Parts 102-117
and 102-118

Accounting, Claims, Freight,
Government property management,
Moving of household goods, Reporting

and recordkeeping requirements,
Transportation.

Dated: September 8, 2016.
Denise Turner Roth,
Administrator.

For the reasons set forth in the
preamble, GSA amends 41 CFR parts
102-117 and 102-118 as follows:

PART 102-117—TRANSPORTATION
MANAGEMENT

m 1. The authority citation for 41 CFR
part 102—117 continues to read as
follows:

Authority: 31 U.S.C. 3726; 40 U.S.C.
121(c); 40 U.S.C. 501, et seq.; 46 U.S.C.
55305; 49 U.S.C. 40118.

m 2. Amend § 102-117.25 by—

m a. Revising the definitions “Agency”
and “Bill of lading (BOL)”’;

m b. Adding, in alphabetical order, the
definition ‘“Declared value”;

m c. Revising the definition
“Government bill of lading (GBL)”’;

m d. Removing the definition “Release/
declared value”;

m e. Adding, in alphabetical order, the
definition ‘“Released value”’; and

m f. Revising the definitions
“Transportation document (TD)”, and
“Transportation service provider
(TSP)”.

The revisions and additions read as
follows:

§102-117.25 What definitions apply to this
part?
* * * * *

Agency means a department, agency,
and independent establishment in the
executive branch of the Government as
defined in 5 U.S.C. 101 et seq., and a
wholly-owned Government corporation
as defined in 31 U.S.C. 9101(3).

Bill of lading (BOL), sometimes
referred to as a commercial bill of
lading, but includes a Government bill
of lading (GBL), means the document
used as a receipt of goods, a contract of
carriage, and documentary evidence of
title.

* * * * *

Declared value means the actual value
of cargo as declared by the agency for
reimbursement purposes or to establish
duties, taxes, or other customs fees. The
declared value is the maximum amount
that could be recovered by the agency in
the event of loss or damage for the
shipments of freight and household
goods, unless the declared value
exceeds the carrier’s released value (see
“Released value”). The statement of
declared value must be shown on any
applicable tariff, tender, contract, bill of
lading, or other document covering the

shipment.
* * * * *

Government bill of lading (GBL)
means the transportation document
used as a receipt of goods, evidence of
title, and a contract of carriage for
Government international shipments
(see Bill of Lading (BOL) definition).

* * * * *

Released value means an assigned
value of the cargo for reimbursement
purposes that is not necessarily the
actual value of the cargo. Released value
may be more or less than the actual
value of the cargo; however, in the event
of loss or damage to the shipment, if the
released value exceeds the actual value,
reimbursement would be the lesser of
the two values. When the released value
is agreed upon as the basis of
reimbursement and the actual value
exceeds the released value, the released
value is the maximum amount that
could be recovered by the agency in the
event of loss or damage to the shipments
of freight or household goods. When
negotiating for rates and the released
value is proposed to be less than the
actual value of the cargo, the TSP
should offer a rate lower than other rates
for shipping cargo at full value. The
statement of released value may be
shown in any applicable tariff, tender,
contract, transportation document or

other documents covering the shipment.
* * * * *

Transportation document (TD) means
any executed document for
transportation service, such as a bill of
lading, a tariff, a tender, a contract, a
Government Transportation Request
(GTR), invoices, paid invoices, any
transportation bills, or other equivalent
documents, including electronic

documents.
* * * * *

Transportation service provider (TSP)
means any party, person, agent, or
carrier that provides freight, household
goods, or passenger transportation or

related services to an agency.
* * * * *

PART 102-118—TRANSPORTATION
PAYMENT AND AUDIT

m 3. The authority citation for 41 CFR
part 102—118 is revised to read as
follows:

Authority: 31 U.S.C. 3726; 40 U.S.C.
121(c); 40 U.S.C. 501, et seq.; 46 U.S.C.
55305; 49 U.S.C. 40118.

m 4. Revise §102-118.10 toread as
follows:

§102-118.10 What is a transportation
audit?

A transportation audit is a thorough
review and validation of transportation
related documents and bills. The audit
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must examine the validity, propriety,
and conformity of the charges or rates
with tariffs, quotations, contracts,
agreements, or tenders, as appropriate.

§102-118.15 [Amended]

m 5. Amend § 102—-118.15 by removing
“or people and/or” and adding “,
people or” in its place.

m 6. Revise §102-118.20 to read as
follows:

§102-118.20 Who is subject to this part?
This part applies to all agencies
(including the Department of Defense
(DoD)) and TSPs defined in § 102—
118.35, and wholly-owned Government
corporations as defined in 31 U.S.C.
101, et seq. and 31 U.S.C. 9101(3). Your
agency is required to incorporate this
part into its internal regulations.
m 7. Revise §§102-118.25 and 102—
118.30 to read as follows:

§102-118.25 What must my agency
provide to GSA regarding its transportation
policies?

As part of the evaluation of agencies’
transportation program and
postpayment audit, GSA may request to
examine your agency’s transportation
prepayment audit program and policies
to verify the performance of the
prepayment audit. GSA Office of
Government-wide Policy,
Transportation Policy Division and GSA
Transportation Audits Division may
suggest revisions of agencies’ audit
program or policies.

§102-118.30 Are Government-controlled
corporations bound by this part?

This part does not apply to
Government-controlled corporations
and mixed-ownership Government
corporations as defined in 31 U.S.C.
9101(1) and (2).

m 8. Amend § 102-118.35 by-

m a. Revising the definition “Agency”’;

m b. Removing the definition “Agency
claim”;

m c. Revising the definition “Bill of
lading”;

m d. Adding, in alphabetical order, the
definition “Claim”’;

m e. Revising the definitions “Document
reference number”, “Government bill of
lading (GBL)”, “Government contractor-
issued charge card”, “Government
Transportation Request (GTR)”,
“Offset”, “Overcharge”, “Postpayment
audit”, “Prepayment audit”, and ‘Rate
authority”;

m f. Removing the definition ‘“Released
value”;

m g. Revising the definitions
“Reparation”, ““Standard carrier alpha
code (SCACQC)”, “Statement of
difference”, and “Supplemental bill”’;

m h. Adding, in alphabetical order, the
definition “Transportation”;

m i. Revising the definition
“Transportation document (TD)”’;

m j. Removing the definition
“Transportation service’’;

m k. Revising the definition
“Transportation service provider
(TSP)”;

m 1. Removing the definitions
“Transportation service provider claim”
and ‘“Virtual GBL (VGBL)”’; and

m m. Revising the “Note” at the end of
the section. The revisions and additions
read as follows:

§102-118.35 What definitions apply to this
part?
* * * * *

Agency means a department, agency,
or instrumentality of the United States
Government (31 U.S.C. 101).

Bill of lading (BOL), sometimes
referred to as a commercial bill of
lading, but includes a Government bill
of lading (GBL), means the document
used as a receipt of goods, a contract of
carriage, and documentary evidence of
title.

* * * * *

Claim means—

(1) Any demand by an agency upon a
transportation service provider (TSP) for
the payment of overcharges, ordinary
debts, fines, penalties, administrative
fees, special charges, and interest; or

(2) Any demand by the TSP for
amounts not included in the original
bill that the TSP believes an agency
owes them. This includes amounts
deducted or offset by an agency;
amounts previously refunded by the
TSP, which is believed to be owed; and
any subsequent bills from the TSP
resulting from a transaction that was
prepayment or postpayment audited by
the GSA Transportation Audits
Division.

Document reference number (DRN)
means the unique number on a bill of
lading, Government Transportation
Request (GTR), or transportation ticket
used to track the movement of
shipments and individuals.

* * * * *

Government bill of lading (GBL)
means the transportation document
used as a receipt of goods, evidence of
title, and a contract of carriage for
Government international shipments
(see Bill of lading (BOL) definition).

Government contractor-issued charge
card means the charge card used by
authorized individuals to pay for official
travel and transportation related
expenses for which the contractor bills
the employee. This is different than a
centrally billed account paying for

official travel and transportation related
expenses for which the agency is billed.

Government Transportation Request
(GTR) (Optional Form 1169)—means a
Government document used to procure
passenger transportation services from a
TSP. The document obligates the
Government to pay for transportation
services provided and is used when a
Government contractor issued charge
card is not.

Offset means something that serves to
counterbalance or to compensate for
something else. These are funds owed to
a TSP that are not released by the
agency but instead used to repay the
agency for a debt incurred by the TSP.

* * * * *

Overcharge means those charges for
transportation that exceed those
applicable under the executed
agreement for services such as bill of
lading (including a GBL, contract, rate
tender or a GTR).

Postpayment audit means an audit of
transportation billing documents, and
all related transportation documents
after payment, to decide their validity,
propriety, and conformity of rates with
tariffs, quotations, agreements,
contracts, or tenders. The audit process
may also include subsequent
adjustments and collection actions
taken against a TSP by the Government
(31 U.S.C. 3726).

Prepayment audit means an audit of
transportation billing documents before
payment to determine their validity,
propriety, and conformity of rates with
tariffs, quotations, agreements,
contracts, or tenders (31 U.S.C. 3726).

* * * * *

Rate authority means the document
that establishes the legal charges for a
transportation shipment. Charges
included in a rate authority are those
rates, fares, and charges for
transportation and related services
contained in tariffs, tenders, contracts,
bills of lading, and other equivalent
documents.

Reparation means a payment to or
from an agency to correct an improper
transportation billing as determined by
a postpayment audit involving a TSP.
Improper routing, overcharges, or
duplicate payments may cause such
improper billing. This is different from
a payment to settle a claim for loss and
damage.

Standard Carrier Alpha Code (SCAC)
is a unique code, typically two to four
characters, used to identify
transportation companies.

Statement of difference means a
statement issued by an agency or its
designated audit contractor during a
prepayment audit when they determine
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that a TSP has billed the agency for
more than the proper amount for the
services. This statement tells the TSP on
the invoice, the amount allowed and the
basis for the proper charges. The
statement also cites the applicable rate
references and other data relied on for
support. The agency issues a separate
statement of difference for each
transportation transaction.

* * * * *

Supplemental bill means the bill for
services that the TSP submits to the
agency for additional payment of the
services provided.

* * * * *

Transportation means service
involved in the physical movement
(from one location to another) of people,
household goods, and freight by a TSP
or a Third Party Logistics (3PL) entity
for an agency, as well as activities
directly relating to or supporting that
movement. These activities are defined
in 49 U.S.C. 13102.

Transportation document (TD) means
any executed document for
transportation services, such as a bill of
lading, a tariff, a tender, a contract, a
GTR, invoices, paid invoices, any
transportation bills, or other equivalent
documents, including electronic
documents.

Transportation service provider (TSP)
means any party, person, agent, or
carrier that provides freight, household
goods, or passenger transportation or
related services to an agency.

Note to §102-118.35: 15 U.S.C. 96, et seq.,
49 U.S.C. 13102, et seq., and 41 CFR Chapter
302 Federal Travel Regulation defines
additional transportation terms not listed in
this section.

m 9. Revise Subpart D to read as follows:

Subpart D—Prepayment Audit of
Transportation Services

Sec.

Agency Requirements for a Transportation
Prepayment Audit Program

§102-118.265 What is a prepayment audit?

§102-118.270 Must my agency establish a
transportation prepayment audit
program, and how is it funded?

§102-118.275 What must my agency
consider when developing a
transportation prepayment audit
program?

§102-118.280 Must all transportation
payment records, whether they are
electronic or paper, undergo a
prepayment audit?

§102-118.285 What must be included in
my agency’s transportation prepayment
audit program?

Agency Requirements With Transportation
Service Providers

§102-118.290 Must my agency notify the
TSP of any adjustment to the TSP bill?

§102-118.295 Does my agency
transportation prepayment audit
program need to establish appeal
procedures?

§102-118.300 What must my agency do if
the TSP disputes the findings and my
agency cannot resolve the dispute?

§102-118.305 What information must be
on all transportation payment records
that have completed my agency’s
prepayment audit?

§102-118.310 What does the GSA
Transportation Audits Division consider
when verifying an agency prepayment
audit program?

§102-118.315 How does my agency contact
the GSA Transportation Audits Division?

§102-118.320 What action should my
agency take if the agency’s transportation
prepayment audits program changes?

Agency Certifying and Disbursing Officers

§102-118.325 Does establishing an agency
Chief Financial Officer-approved
transportation prepayment audit
program change the responsibilities of
the certifying officers?

§102-118.330 Does a transportation
prepayment audit waiver change any
liabilities of the certifying officer?

§102-118.335 What relief from liability is
available for the certifying official under
a transportation postpayment audit?

§102-118.340 Do the requirements of a
transportation prepayment audit change
the disbursing official’s liability for
overpayment?

§102-118.345 Where does relief from
transportation prepayment audit liability
for certifying, accountable, and
disbursing officers reside in my agency?

Exemptions and Suspensions of the
Mandatory Transportation Prepayment
Audit Program

§102-118.350 What agency has the
authority to grant an exemption from the
transportation prepayment audit
requirement?

§102-118.355 How does my agency apply
for an exemption from a transportation
prepayment audit requirement?

§102-118.360 How long will GSA take to
respond to an exemption request from a
transportation prepayment audit
requirement?

§102-118.365 Can my agency renew an
exemption from the transportation
prepayment audit requirements?

§102-118.370 Are my agency’s prepayment
audited transportation documentation
subject to periodic postpayment audit
oversight from the GSA Transportation
Audits Division?

§102-118.375 Can GSA suspend my
agency’s transportation prepayment
audit program?

Authority: 31 U.S.C. 3726; 40 U.S.C.
121(c); 40 U.S.C. 501, et seq.; 46 U.S.C.
55305; 49 U.S.C. 40118.

Subpart D—Prepayment Audit of
Transportation Services

Agency Requirements for a
Transportation Prepayment Audit
Program

§102-118.265 What is a prepayment
audit?

Prepayment audit means a review of
transportation documentation before
payment to determine their validity,
propriety, and conformity of rates with
tariffs, quotations, agreements,
contracts, or tenders. Prepayment
auditing by your agency will detect and
eliminate billing errors before payment
(31 U.S.C. 3726).

§102-118.270 Must my agency establish a
transportation prepayment audit program,
and how is it funded?

(a) Yes, under 31 U.S.C. 3726, your
agency is required to establish a
transportation prepayment audit
program. Your agency’s Chief Financial
Officer (CFO) must approve the
prepayment audit program.

(b) Your agency must pay for the
prepayment audit program from those
funds appropriated for transportation
services.

(1) Agencies are encouraged to
consider using a GSA Transportation
Audits Division approved third party
electronic payment processor for
transportation invoice processing,
payment, and prepayment audit. These
electronic payment processors are no
cost to the agency and are fully
compliant with GSA Transportation
Audits Division prepayment audit
requirements.

(2) Use of these third party payment
processors generally means your agency
will not have to provide any additional
prepayment or postpayment
documentation to GSA Transportation
Audits Division.

§102-118.275 What must my agency
consider when developing a transportation
prepayment audit program?

(a) Your agency’s transportation
prepayment audit program must
consider all of the methods that your
agency uses to order and pay for
passenger, household goods, and freight
transportation to include Government
contractor-issued charge cards (see
§102-118.35 for definition Government
contractor-issued charge cards).

(b) Each method of ordering
transportation and transportation
services for passenger, household goods,
and freight transportation may require a
different kind of prepayment audit
process. The manner in which your
agency orders or procures transportation
services determines how and by whom
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the bill for those services will be
presented. Your agency should ensure
that each TSP bill or employee travel
voucher contains enough information
for the prepayment audit to determine
which contract or rate tender is used
and that the type and quantity of any
additional services are clearly
delineated.

(c) The prepayment audit cannot be
conducted by the same firm providing
the transportation services for the
agency. If a move manager is being
utilized, the move manager may not
have any affiliation with or financial
interest in the transportation company
providing the transportation services for
which the prepayment audit is being
conducted. Contracts with charge card
companies that provide prepayment
audit services are a valid option. The
agency can choose to—

(1) Create an internal prepayment
audit program;

(2) Contract directly with a
prepayment audit service provider;

(3) Use the services of a prepayment
audit contractor under GSA’s multiple
award schedule covering audit and
financial management services (SIN
520.10 Transportation Audits); or

(4) Use a Third-Party Payment System
or charge card company that includes
prepayment audit functions, such as the
GSA Center for Transportation
Management’s PayPort Express.

(d) An appeals process must be
established for a TSP to appeal any
reduction in the amount billed. It is
recommended the agency establish an
electronic appeal process that will
direct TSP-filed appeals to an agency
official for determination of the claim.

(e) A process to ensure that all agency
transportation procurement and related
documents including contracts and
tenders are submitted electronically to
GSA Transportation Audits Division.

(f) Use of GSA Transportation Audits
Division’s Prepayment Audit Program
template is recommended (contact
Audit.Policy@gsa.gov for a copy of the
template). If the template is not used,
provide the same information listed on
the template to GSA Transportation
Audits Division.

§102-118.280 Must all transportation
payment records, whether they are
electronic or paper, undergo a prepayment
audit?

Yes, all transportation bills and
payment records, whether they are
electronic or paper, must undergo a
prepayment audit with the following
exceptions:

(a) Your agency’s prepayment audit
program uses a statistical sampling
technique of the bills. If your agency

chooses to use statistical sampling, all
bills must be

(1) At or below the Comptroller
General specified limit of $2,500.00 (31
U.S.C. 3521(b)); and

(2) In compliance with the U.S.
Government Accountability Office
Using Statistical Sampling (GAO/
PEMD-10.1.6), Rev. 1992, Chapter 7
Random Selection Procedures
obtainable from http://www.gao.gov; or

(b) The Administrator of General
Services grants your agency a specific
exemption from the prepayment audit
requirement which may include bills
determined to be below your agency’s
threshold, mode or modes of
transportation, or for an agency or
subagency.

§102-118.285 What must be included in
an agency’s transportation prepayment
audit program?

The agency prepayment audit
program must include—

(a) The agency’s CFO approval of the
transportation prepayment audit
program with submission to GSA
Transportation Audits Division;

(b) Compliance with the Prompt
Payment Act (31 U.S.C. 3901, et seq.);

(c) Assurance that each TSP bill or
employee travel voucher contains
appropriate information for the
prepayment audit to determine which
contract or rate tender is used and that
the type and quantity of any additional
services are clearly delineated;

(d) Verification of all transportation
bills against filed rates and charges
before payment;

(e) A process to forward all
transportation documentation (TD)
monthly to the GSA Transportation
Audits Division.

(1) GSA Transportation Audits
Division can provide your agency a
Prepayment Audit Program with a
monthly reporting template upon
request at Audit.Policy@gsa.gov (see
§102-118.35 for definition TD).

(2) In addition to the requirements for
agencies to maintain transportation
records, GSA will store paid
transportation bills in accordance with
the General Records Schedule 9, Travel
and Transportation (36 CFR 1228.22).
GSA will arrange for storage of any
document requiring special handling,
such as bankruptcy and court cases.
These bills will be retained pursuant to
44 U.S.C. 3309 until claims have been
settled;

(f) Establish procedures in which
transportation bills not subject to
prepayment audit, such as bills for
unused tickets and charge card billings,
are handled separately and are also
forwarded monthly to the GSA
Transportation Audits Division;

(g) A minimum dollar threshold for
transportation bills subject to audit;

(h) A statement in a cost reimbursable
contracts contract or rate tender that the
contractor shall submit to the address
and in the electronic format identified
for prepayment audit, transportation
documents which show that the United
States will assume freight charges that
were paid by the contractor. Cost
reimbursable contractors shall only
submit for audit bills of lading with
freight shipment charges exceeding
$100.00. Bills under $100.00 shall be
retained on-site by the contractor and
made available for on-site Government
audits (Federal Acquisition Regulation
(FAR) 52.247-67);

(i) Require your agency’s paying office
to offset, if directed by GSA’s
Transportation Audits Division, debts
from amounts owed to the TSP within
the 3 years (31 U.S.C. 3726(b));

(j) A process to ensure complete and
accurate audits of all transportation bills
and notification to the TSP of any
adjustment within 7 calendar days of
receipt of the bill;

(k) An appeals process as part of the
approved prepayment audit program for
a TSP to appeal any reduction in the
amount billed. Refer to § 102—118.295
for details regarding the appeals
process.

(1) Accurate notices and agency
procedures for notifying the TSPs with
a detailed description of the reasons for
any full or partial rejection of the stated
charges on the invoice. Refer to § 102—
118.290 for notice requirements; and

(m) A unique agency numbering
system to handle commercial paper and
practices (see § 102—118.55 for
information on administrative
procedures your agency must establish).

Agency Requirements With
Transportation Service Providers

§102-118.290 Must my agency notify the
TSP of any adjustment to the TSP bill?

(a) Yes, your agency must notify the
TSP of any adjustment to the TSP bill
either electronically or in writing within
seven calendar days of the agency
receipt of the bill.

(b) This notice must include:

TSP’s TIN;

DRN;
Date invoice submitted;
Amount billed;
(8) Date invoice was approved for
payment;
(9) Date and amount agency paid;
(10) Payment location number and
agency organization name;
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(11) Payment voucher number;

(12) Complete contract, tender or tariff
authority, including item or section
number;

(13) Reason for the adjustment; and

(14) Complete information on the
agency appeal process.

(c) A TSP must submit claims to the
agency within three years under the
guidelines established in subpart F,
Claims and Appeals Procedures, of this
part.

§102-118.295 Does my agency
transportation prepayment audit program
need to establish appeal procedures?

Yes, your agency must establish, in
the approved prepayment audit
program, an appeals process for a TSP
to appeal any reduction in the amount
billed. It is recommended the agency
establish an electronic appeal process
that will direct TSP-filed appeals to an
agency official for determination of the
claim. Your agency must complete the
review of the appeal and inform the TSP
of the agency determination within 30
calendar days of the receipt of the
appeal, either electronically or in
writing.

§102-118.300 What must my agency do if
the TSP disputes the findings and my
agency cannot resolve the dispute?

(a) If your agency is unable to resolve
the disputed amount with the TSP, your
agency must submit, within 30 calendar
days, all relevant transportation
documentation associated with the
dispute, including a complete billing
history and the appropriation or fund
charged, to GSA Transportation Audits
Division by email at Audit.Policy@
gsa.gov, or by mail to: U.S. General
Services Administration, 1800 F St.
NW., 3rd Floor, Mail Hub 3400,
Washington, DC 20405.

(b) The GSA Transportation Audits
Division will review the appeal of an
agency’s final, full, or partial denial of
a claim and issue a decision within 30
calendar days of receipt of appeal.

(c) A TSP must submit claims to the
agency within three years under the
guidelines established in subpart F of
this part.

§102-118.305 What information must be
on all transportation payment records that
have completed my agency’s prepayment
audit?

(a) The following information must be
annotated on all transportation payment
records, electronically or on paper, that
have completed your agency’s
prepayment audit and for submission to
GSA Transportation Audits Division:

(1) The date the bill was received
from a TSP;

(2) A TSP’s invoice number;

(3) Your agency name;

(4) DRN;

(5) Amount billed;

(6) Date invoice was approved for
payment;

(7) Date and amount agency paid;

(8) Payment location code number
and office or organization name;

(9) Payment voucher number;

(10) Complete contract, tender or tariff
authority, including item or section
number;

(11) The TSP’s TIN;
(12) The TSP’s SCAC;

(13) The auditor’s authorization code
or initials; and

(14) A copy of any statement of
difference and the date it was sent to the
TSP.

(b) Your agency can find added
guidance in the “U.S. Government
Freight Transportation Handbook.” This
handbook is located at www.gsa.gov/
transaudits.

§102-118.310 What does the GSA
Transportation Audits Division consider
when verifying an agency prepayment audit
program?

GSA Transportation Audit Division
bases verification of agency prepayment
audit programs on objective cost-
savings, paperwork reductions, current
audit standards, and other positive
improvements, as well as adherence to
the guidelines listed in this part.

§102-118.315 How does my agency
contact the GSA Transportation Audits
Division?

Your agency may contact the GSA
Transportation Audits Division at
Audit.Policy@gsa.gov.

§102-118.320 What action should my
agency take if the agency’s transportation
prepayment audit program changes?

(a) If your agency’s transportation
prepayment audit program changes in
any way to include changes in
prepayment auditors, your agency must
submit the CFO-approved revised
transportation prepayment audit
program to GSA Transportation Audits
Division via email at Audit.Policy@
gsa.gov, Subject line: Agency PPA-
Revised.

(b) If GSA determines the agency’s
approved plan is insufficient, GSA will
contact the agency CFO to inform of the
prepayment audit program deficiencies
and request corrective action and
resubmission to GSA Transportation
Audits Division.

Agency Certifying and Disbursing
Officers

§102-118.325 Does establishing an
agency Chief Financial Officer-approved
transportation prepayment audit program
change the responsibilities of the certifying
officers?

No, in a prepayment audit program,
the official certifying a transportation
voucher is held liable for verifying
transportation rates, freight
classifications, and other information
provided on a transportation billing
instrument or transportation request
undergoing a prepayment audit (31
U.S.C. 3528).

§102-118.330 Does a transportation
prepayment audit waiver change any
liabilities of the certifying officer?

Yes, a certifying official is not
personally liable for verifying
transportation rates, freight
classifications, or other information
provided on a bill of lading or passenger
transportation request when the
Administrator of General Services or
designee waives the prepayment audit
requirement and your agency uses
postpayment audits.

§102-118.335 What relief from liability is
available for the certifying official under a
transportation postpayment audit?

The agency counsel relieves a
certifying official from liability for
transportation overpayments in cases
where—

(a) Postpayment is the approved
method of auditing;

(b) The overpayment occurred solely
because the administrative review
before payment did not verify
transportation rates; and

(c) The overpayment was the result of
using improper transportation rates or
freight classifications or the failure to
deduct the correct amount under a land
grant law or agreement.

§102-118.340 Do the requirements of a
transportation prepayment audit change the
disbursing official’s liability for
overpayment?

No, the disbursing official has a
liability for overpayments on all
transportation bills subject to
prepayment audit (31 U.S.C. 3322).

§102-118.345 Where does relief from
transportation prepayment audit liability for
certifying, accountable, and disbursing
officers reside in my agency?

Your agency’s counsel has the
authority to relieve liability and give
advance opinions on liability issues to
certifying, accountable, and disbursing
officers (31 U.S.C. 3527).
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Exemptions and Suspensions of the
Mandatory Transportation Prepayment
Audit Program

§102-118.350 What agency has the
authority to grant an exemption from the
transportation prepayment audit
requirement?

Only the Administrator of General
Services or their designee has the
authority to grant an exemption for a
specific time period from the
prepayment audit requirement. The
Administrator may exempt bills, a
particular mode or modes of
transportation, or an agency or
subagency from a prepayment audit and
verification and in lieu thereof require
a postpayment audit, based on cost
effectiveness, public interest, or other
factors the Administrator considers
appropriate (31 U.S.C. 3726(a)(2)).

§102-118.355 How does my agency apply
for an exemption from a transportation
prepayment audit requirement?

Your agency must submit a request for
an exemption from the requirement to
perform transportation prepayment
audits by email to Audit.policy@gsa.gov,
Subject Line: Prepayment Audit
Exemption Request. The agency
exemption request must explain in
detail why the request is submitted
based on cost effectiveness, public
interest, or other factors the
Administrator considers appropriate,
such as transportation modes, dollar
thresholds, adversely affecting the
agency’s mission, or is not feasible (31
U.S.C. 3726(a)(2)).

§102-118.360 How long will GSA take to
respond to an exemption request from a
transportation prepayment audit
requirement?

GSA will respond to the exemption
from the transportation prepayment
audit requirement request within 180
calendar days from the date of receipt.

§102-118.365 Can my agency renew an
exemption from the transportation
prepayment audit requirements?

It may be possible for your agency to
be granted a prepayment audit
exemption extension. Your agency must
submit a request for the extension to
GSA Transportation Audits Division at
least six months in advance of the
current exemption expiration.

§102-118.370 Are my agency’s
prepayment audited transportation
documentation subject to periodic
postpayment audit oversight from the GSA
Transportation Audits Division?

Yes. All your agency’s prepayment
audited transportation documents are
subject to the GSA Transportation
Audits Division postpayment audit

oversight. Upon request, GSA
Transportation Audits Division will
provide a report analyzing your agency’s
prepayment audit program.

§102-118.375 Can GSA suspend my
agency'’s transportation prepayment audit
program?

(a) Yes. The Director of the GSA
Transportation Audits Division may
suspend your agency’s transportation
prepayment audit program until the
agency corrects their prepayment audit
program deficiencies. This suspension
may be in whole or in part. If GSA
suspends your agency’s transportation
prepayment audit and GSA assumes
responsibility for auditing an agencies
prepayment audit program, the agency
will reimburse GSA for the expense.

(b) This suspension determination is
based on identification of a systematic
or frequent failure of the agency’s
transportation prepayment audit
program to—

(1) Conduct a prepayment audit of
your agency’s transportation bills; and/
or

(2) Abide by the terms of the Prompt
Payment Act (31 U.S.C. 3901, et seq.);

(3) Adjudicate TSP claims disputing
prepayment audit positions of the
agency regularly within 30 calendar
days of receipt;

(4) Follow Comptroller General
decisions, Civilian Board of Contract
Appeals decisions, the Federal
Management Regulation and GSA
instructions or precedents about
substantive and procedure matters; and/
or

(5) Provide information and data or to
cooperate with on-site inspections
necessary to conduct a quality assurance
review.

m 10. Revise Subpart E to read as
follows:

Subpart E—Postpayment Transportation
Audits

Sec.

§102-118.400 What is a transportation
postpayment audit?

§102-118.405 Who conducts a
transportation postpayment audit?

§102-118.410 If agencies perform the
mandatory transportation prepayment
audit, will this eliminate the requirement
for a transportation postpayment audit
conducted by GSA?

§102-118.415 Can the Administrator of
General Services exempt the
transportation postpayment audit
requirement?

§102-118.420 Is my agency allowed to
perform a postpayment audit on our
transportation documents?

§102-118.425 Is my agency required to
forward all transportation documents to
the GSA Transportation Audits Division,

and what information must be on these
documents?

§102-118.430 What is the process the GSA
Transportation Audits Division employs
to conduct a postpayment audit?

§102-118.435 What are the transportation
postpayment audit roles and
responsibilities of the GSA
Transportation Audits Division?

§102-118.440 Does my agency pay for a
transportation postpayment audit
conducted by the GSA Transportation
Audits Division?

§102-118.445 How do I contact the GSA
Transportation Audits Division?

Subpart E—Postpayment
Transportation Audits

§102-118.400 What is a transportation
postpayment audit?

Postpayment audit means an audit of
transportation billing documents after
payment to decide their validity,
propriety, and conformity of rates with
tariffs, quotations, agreements,
contracts, or tenders. The audit may also
include subsequent adjustments and
collection actions taken against a TSP
by the Government (31 U.S.C. 3726).

§102-118.405 Who conducts a
transportation postpayment audit?

The Administrator of General Services
(GSA) has a congressionally mandated
responsibility under 31 U.S.C. 3726 to
perform oversight on transportation
bills. The GSA Transportation Audits
Division accomplishes this oversight by
conducting postpayment audits of all
agencies’ transportation bills.

§102-118.410 If agencies perform the
mandatory transportation prepayment
audit, will this eliminate the requirement for
a transportation postpayment audit
conducted by GSA?

No, agency compliance to the
mandatory transportation prepayment
audit does not eliminate the
requirement of the transportation
postpayment audit conducted by GSA
(31 U.S.C. 3726).

§102-118.415 Can the Administrator of
General Services exempt the transportation
postpayment audit requirement?

Yes. The Administrator of General
Services or designee may exempt, for a
specified time, an agency or subagency
from the GSA transportation
postpayment audit oversight
requirements of this subpart. The
Administrator can also exempt modes
(31 U.S.C. 3726).

§102-118.420 Is my agency allowed to
perform a postpayment audit on our
transportation documents?

No. Your agency may not perform a
transportation postpayment audit unless
granted an exemption and specifically
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directed to do so by the Administrator
in lieu of a prepayment audit. Whether
such an exemption is granted or not,
your agency must forward all
transportation documents (TD) to GSA
for postpayment audit (see § 102—118.35
for definition TD).

§102-118.425 Is my agency required to
forward all transportation documents to
GSA Transportation Audits Division, and
what information must be on these
documents?

(a) Yes, your agency must provide all
TDs to GSA Transportation Audits
Division (see § 102—118.35 for definition
TD).

(b) The following information must be
annotated on all TDs and bills that have
completed your agency’s prepayment
audit for submission to GSA
Transportation Audits Division:

(1) The date the bill was received
from a TSP;

(2) A TSP’s invoice number;

(3) Your agency name;
(4) A DRN;
(5) Amount billed;

(6) Date invoice was approved for
payment;

(7) Payment date and amount agency
paid;

(8) Payment location code number
and office name;

(9) Payment voucher number;

(10) Complete contract, tender, or
tariff authority, including item or
section number;

(11) The TSP’s TIN;

(12) The TSP’s SCAC;

(13) The auditor’s full name, email
address, contact telephone number, and
authorization code; and

(14) A copy of any statement of
difference sent to the TSP.

(c) Your agency can find additional
guidance in the “U.S. Government
Freight Transportation Handbook.” This
handbook is located at www.gsa.gov/
transaudits.

§102-118.430 What is the process the
GSA Transportation Audits Division
employs to conduct a postpayment audit?

The GSA Transportation Audits
Division

(a) Audits select TSP bills after
payment;

(b) Audits select TSP bills before
payment as needed to protect the
Government’s interest;

(c) Examines, settles, and adjusts
accounts involving payment for
transportation and related services for
the account of agencies;

(d) Adjudicates and settles
transportation claims by and against
agencies;

(e) Offsets an overcharge by any TSP
from an amount subsequently found to
be due that TSP;

(f) Issues a Notice of Overcharge
stating that a TSP owes a debt to the
agency. This notice states the amount
paid and the basis for the proper charge
for the document reference number
(DRN), and cites applicable contract,
tariff, or tender, along with other data
relied on to support the overcharge; and

(g) Issues a GSA Notice of
Indebtedness when a TSP owes an
ordinary debt to an agency. This notice
states the basis for the debt, the TSP’s
rights, interest, penalty, and other
results of nonpayment. The debt is due
immediately and is subject to interest
charges, penalties, and administrative
cost under 31 U.S.C. 3717.

§102-118.435 What are the transportation
postpayment audit roles and
responsibilities of the GSA Transportation
Audits Division?

(a) The GSA Transportation Audits
Division role is to perform the oversight
responsibility of transportation
prepayment and postpayment granted to
the Administrator. The GSA
Transportation Audits Division will—

(1) Examine and analyze
transportation documents and payments
to discover their validity, relevance and
conformity with tariffs, quotations,
contracts, agreements, or tenders and
make adjustments to protect the interest
of an agency;

(2) Examine, adjudicate, and settle
transportation claims by and against the
agency;

(3) Collect from TSPs by refund,
setoff, offset, or other means, the
amounts determined to be due the
agency;

(4) Adjust, terminate, or suspend
debts due on TSP overcharges;

(5) Prepare reports to the Attorney
General of the United States with
recommendations about the legal and
technical bases available for use in
prosecuting or defending suits by or
against an agency and provide technical,
fiscal, and factual data from relevant
records;

(6) Provide transportation specialists
and lawyers to serve as expert
witnesses; assist in pretrial conferences;
draft pleadings, orders, and briefs; and
participate as requested in connection
with transportation suits by or against
an agency;

(7) Review agency policies, programs,
and procedures to determine their
adequacy and effectiveness in the audit
of freight or passenger transportation
payments, and review related fiscal and
transportation practices;

(8) Furnish information on rates,
fares, routes, and related technical data
upon request;

(9) Inform an agency of irregular
shipping routing practices, inadequate

commodity descriptions, excessive
transportation cost authorizations, and
unsound principles employed in traffic
and transportation management; and

(10) Confer with individual TSPs or
related groups and associations
presenting specific modes of
transportation to resolve mutual
problems concerning technical and
accounting matters, and providing
information on requirements.

(b) The Administrator of General
Services may provide transportation
audit and related technical assistance
services, on a reimbursable basis, to any
other agency. Such reimbursements may
be credited to the appropriate revolving
fund or appropriation from which the
expenses were incurred (31 U.S.C.
3726(j)).

§102-118.440 Does my agency pay for a
transportation postpayment audit
conducted by the GSA Transportation
Audits Division?

The GSA Transportation Audits
Division does not charge agencies a fee
for conducting the transportation
postpayment audit. Transportation
postpayment audits expenses are
financed from overpayments collected
from the TSP’s bills previously paid by
the agency and similar type of refunds.
However, if a postpayment audit is
conducted in lieu of a prepayment audit
at the request of an agency, or if there
are additional services required, GSA
may charge the agency.

§102-118.445 How do | contact the GSA
Transportation Audits Division?

You may contact the GSA
Transportation Audits Division by email
at Audit.Policy@gsa.gov.

[FR Doc. 2016-22609 Filed 9-21-16; 8:45 am]
BILLING CODE 6820-14-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MB Docket No. 16-182; RM—11770; DA 16—
1007]

Radio Broadcasting Services; Eagle
Butte, South Dakota

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: At the request of the
Cheyenne River Sioux Tribe, the Audio
Division amends the FM Table of
Allotments, by allotting Channel 228C1
at Eagle Butte, South Dakota, as the first
local Tribal-owned service. A staff
engineering analysis indicates that
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Channel 228C1 can be allotted to Eagle
Butte consistent with the minimum
distance separation requirements of the
Commission’s rules with no site
restriction. The reference coordinates
are 45—01-32 NL and 101-14—-22 WL.

DATES: Effective October 17, 2016.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk, Media Bureau,
(202) 418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 16-182,
adopted September 1, 2016, and
released September 2, 2016. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals II, CY-—A257, 445 12th Street
SW., Washington, DC 20554. The full
text is also available online at http://
apps.fcc.gov/ecfs/. This document does
not contain information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. The Commission will send a copy of
the Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

Federal Communications Commission.
Nazifa Sawez,

Assistant Chief, Audio Division, Media
Bureau.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336,
and 339.

§73.202 [Amended].

m 2. Section 73.202(b), the Table of FM
Allotments under South Dakota, is
amended by adding Eagle Butte,
Channel 228C1.

[FR Doc. 2016—22788 Filed 9-21-16; 8:45 am|
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 151130999-6225-01]
RIN 0648-XE868

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; approval of
quota transfer.

SUMMARY: NMFS announces its approval
of a transfer of a portion of the 2016
commercial bluefish quota from the
State of New Jersey to the State of New
York. This approval of the transfer
complies with the Atlantic Bluefish
Fishery Management Plan quota transfer
provision. This announcement also
informs the public of the revised
commercial quotas for New Jersey and
New York.

DATES: Effective September 21, 2016,
through December 31, 2016.

FOR FURTHER INFORMATION CONTACT: Reid
Lichwell, Fishery Management
Specialist, (978) 281-9112.
SUPPLEMENTARY INFORMATION:
Regulations governing the Atlantic
bluefish fishery are found in 50 CFR
648.160 through 648.167. The
regulations require annual specification
of a commercial quota that is
apportioned among the coastal states
from Maine through Florida. The
process to set the annual commercial
quota and the percent allocated to each
state are described in § 648.162.

The final rule implementing
Amendment 1 to the Bluefish Fishery
Management Plan published in the
Federal Register on July 26, 2000 (65 FR
45844), and provided a mechanism for
transferring bluefish quota from one
state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Greater Atlantic Region, NMFS
(Regional Administrator), can request
approval of a transfer of bluefish
commercial quota under
§648.162(e)(1)(i) through (iii). The
Regional Administrator must first
approve any such transfer based on the
criteria in § 648.162(e).

Both states have requested the transfer
of 40,000 1b (18,144 kg) of bluefish
commercial quota from New Jersey to
New York. Both states have certified

that the transfer meets all pertinent state
requirements. This quota transfer was
requested by the New York to ensure
that its 2016 quota would not be
exceeded. The Regional Administrator
has approved this quota transfer based
on his determination that the criteria set
forth in §648.162(e)(1)(i) through (iii)
have been met. The revised bluefish
quotas for calendar year 2016 are: New
Jersey, 683,739 1b (310,139 kg); and New
York, 727,289 1b (329,893 kg). These
quota adjustments revise the quotas
specified in the final rule implementing
the 2016-2018 Atlantic Bluefish
Specifications published on August 4,
2016 (81 FR 51370), and reflect all
subsequent commercial bluefish quota
transfers completed to date. For
information of previous transfers for
fishing year 2016, visit: http://
go.usa.gov/xZT8H.

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 19, 2016.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2016-22868 Filed 9—21-16; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 150818742—-6210-02]
RIN 0648-XE897

Fisheries of the Exclusive Economic

Zone Off Alaska; Shortraker Rockfish
in the Central Regulatory Area of the

Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of shortraker rockfish in the Central
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2016 total allowable catch of
shortraker rockfish in the Central
Regulatory Area of the GOA has been
reached. This closure does not apply to
vessels participating in the catcher/
processor cooperative fishery in the
Rockfish Program.


http://apps.fcc.gov/ecfs/
http://apps.fcc.gov/ecfs/
http://go.usa.gov/xZT8H
http://go.usa.gov/xZT8H
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DATES: Effective 1200 hours, Alaska
local time (A.l.t.), September 19, 2016,
through 2400 hours, A.l.t., December 31,
2016.

FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2016 total allowable catch (TAC)
of shortraker rockfish in the Central
Regulatory Area of the GOA by vessels
not participating in the catcher/
processor cooperative fishery in the
Rockfish Program is 181 metric tons
(mt) as established by the final 2016 and
2017 harvest specifications for
groundfish of the GOA (81 FR 14740,
March 18, 2016).

In accordance with §679.20(d)(2), the
Administrator, Alaska Region, NMFS

(Regional Administrator), has
determined that the 2016 TAC of
shortraker rockfish in the Central
Regulatory Area of the GOA by vessels
not participating in the catcher/
processor cooperative fishery in the
Rockfish Program has been reached.
Therefore, NMFS is requiring that
shortraker rockfish in the Central
Regulatory Area of the GOA be treated
as prohibited species in accordance
with §679.21(b). This closure does not
apply to vessels participating in the
catcher/processor cooperative fishery in
the Rockfish Program.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries

data in a timely fashion and would
delay prohibiting the retention of
shortraker rockfish in the Central
Regulatory Area of the GOA for vessels
not participating in the catcher/
processor cooperative fishery in the
Rockfish Program. NMFS was unable to
publish a notice providing time for
public comment because the most
recent, relevant data only became
available as of September 16, 2016.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §§ 679.20
and 679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: September 19, 2016.

Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2016-22862 Filed 9-19-16; 4:15 pm]
BILLING CODE 3510-22-P
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 11

[Docket No. APHIS-2011-0009]
RIN 0579-AE19

Horse Protection; Licensing of
Designated Qualified Persons and
Other Amendments

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; extension of
comment period and clarification.

SUMMARY: We are extending the
comment period for our proposed rule
to amend the horse protection
regulations to provide that the Animal
and Plant Health Inspection Service will
train and license inspectors to inspect
horses at horse shows, exhibitions,
sales, and auctions for compliance with
the Horse Protection Act. This action
will allow interested persons additional
time to prepare and submit comments.
We are also making a clarification to the
proposed regulations pertaining to
specific prohibitions concerning
exhibitors.

DATES: The comment period for the
proposed rule published on July 26,
2016 (81 FR 49112) is extended. We will
consider all comments that we receive
on or before October 26, 2016.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2011-0009.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0009, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/

#!docketDetail;D=APHIS-2011-0009 or
in our reading room, which is located in
Room 1141 of the USDA South
Building, 14th Street and Independence
Avenue SW., Washington, DC. Normal
reading room hours are 8 a.m. to 4:30
p-m., Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Kay Carter-Corker, Director, National
Policy Staff, Animal Care, APHIS, 4700
River Road Unit 84, Riverdale, MD
20737; (301) 851-3751.

SUPPLEMENTARY INFORMATION:

Background

On July 26, 2016, we published in the
Federal Register (81 FR 49112-49137,
Docket No. APHIS-2011-0009) a
proposal to revise the Horse Protection
Act regulations in 9 CFR part 11 to
improve our enforcement of the Act and
regulations. The proposed rule provides
that the Animal and Plant Health
Inspection Service (APHIS) will train
and license inspectors to inspect horses
at horse shows, exhibitions, sales, and
auctions for compliance with the Horse
Protection Act. The proposed rule also
proposes changes to the list of devices,
equipment, substances, and practices
that can cause soring or are otherwise
prohibited under the Act and
regulations, as well as other
amendments pertaining to horse
inspections and show management.

Comments on the proposed rule were
required to be received on or before
September 26, 2016. We are extending
the comment period on Docket No.
APHIS-2011-0009 for an additional 30
days. This action will allow interested
persons more time to prepare and
submit comments.

Clarification

As part of our proposed rule, we
proposed to retitle § 11.2 as “Prohibited
actions, practices, devices, and
substances” and to prohibit all action
devices, pads, and substances applied to
a horse’s limbs. Also prohibited is any
practice involving a horse, and, as a
result of such practice, such horse
suffers, or can reasonably be expected to
suffer, physical pain or distress,
inflammation, or lameness when
walking, trotting, or otherwise moving.
These proposed changes were intended
to successfully and significantly reduce

the number of sored horses shown,
exhibited, sold, and auctioned. In our
proposed changes to § 11.2, we included
provisions in proposed paragraph (a)(3)
of that section stating that the use of any
weight on horses up to 2 years old,
except a keg or similar conventional
horseshoe is prohibited, as is the use of
a horseshoe on horses up to 2 years old
that weighs more than 16 ounces. In
keeping with the intent of our other
proposed changes, we are considering
changing proposed paragraph (a)(3) to
read “The use of any weight on horses,
except a keg or similar conventional
horseshoe, is prohibited.” We will
consider all comments we received on
this provision throughout the comment
period so that those who have already
commented know we will continue to
consider their views.

Authority: 15 U.S.C. 1823-1825 and 1828;
7 CFR 2.22, 2.80, and 371.7.

Done in Washington, DG, this 16th day of
September 2016.
Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2016-22855 Filed 9-21—16; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-9111; Directorate
Identifier 2016—NM-132-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
The Boeing Company Model 757
airplanes. This proposed AD was
prompted by reports of single and
multiple uncommanded spoiler panel
extensions during flight when there was
a hydraulic system failure. This
proposed AD would require replacing
certain spoiler power control units
(PCUs) with new or changed PCUs. We
are proposing this AD to prevent an


http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0009
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0009
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0009
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0009
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uncommanded extension of spoiler
panels in the event of a hydraulic
system failure, which could result in
loss of control of the airplane.

DATES: We must receive comments on
this proposed AD by November 7, 2016.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone
206-544-5000, extension 1; fax 206—
766-5680; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425-227-1221. It is also available
on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9111.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9111; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket

contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Myra Kuck, Aerospace Engineer, Cabin
Safety/Mechanical & Environmental
Systems branch, ANM-150L, FAA, Los
Angeles Aircraft Certification Office
(ACO), 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
phone: 562-627-5316; fax: 562—-627—
5210; email: myra.j.kuck@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include ‘“Docket No. FAA—
2016-9111; Directorate Identifier 2016—
NM-132—-AD" at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We have received reports of single
and multiple uncommanded spoiler
panel extensions during flight. The
condition known as “‘spoiler panel
float” occurred when there was a
hydraulic system pressure loss and the
flaps were extended beyond 20 degrees.

ESTIMATED COSTS

A subsequent investigation determined
that the spoiler PCUs’ blocking and
thermal relief valve (BTRV) housings
had reached a point of fatigue that made
them likely to develop internal failures.
One purpose of the spoiler PCU BTRV
is to prevent the spoiler panel from
extending during a loss of hydraulic
pressure. An uncommanded extension
of spoiler panels, in the event of a
hydraulic system failure, could result in
the loss of control of the airplane.

Related Service Information Under 1
CFR Part 51

We reviewed Boeing Alert Service
Bulletin 757-27A0154, dated July 22,
2016. The service information describes
procedures for replacing certain spoiler
PCUs with new or changed PCUs. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously, For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
9111.

Costs of Compliance

We estimate that this proposed AD
affects 573 airplanes of U.S. registry. We
estimate the following costs to comply
with this proposed AD:

; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replacement of six PCUS ......cccoceveverincninnnn. 8 work-hours x $85 per hour = $680 ............. $32,652 $33,332 $19,099,236

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
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Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2016-9111; Directorate Identifier 2016—
NM-132-AD.

(a) Comments Due Date

We must receive comments by November

7, 2016.

(b) Affected ADs

None.
(c) Applicability
This AD applies to The Boeing Company

Model 757-200, —200PF, —200CB, and —300

series airplanes, certificated in any category,

as identified in Boeing Alert Service Bulletin

757—27A0154, dated July 22, 2016.

(d) Subject

Air Transport Association (ATA) of
America Code 27; Flight controls.

(e) Unsafe Condition

This AD was prompted by reports of single
and multiple uncommanded spoiler panel
extensions during flight when there was a
hydraulic system failure. We are issuing this
AD to prevent an uncommanded extension of
spoiler panels in the event of a hydraulic
system failure, which could result in loss of
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Replacement

Within 51 months after the effective date
of this AD: Replace each spoiler power
control unit (PCU) with a new or changed
PCU at spoiler positions 2, 3, and 4 on the
left wing, and spoiler positions 9, 10, and 11
on the right wing, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-27A0154, dated July 22,
2016.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (i)(1) of this AD. Information may
be emailed to: 9-ANM-LAACO-AMOC-
Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by the Boeing
Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. To be
approved, the repair method, modification
deviation, or alteration deviation must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (h)(4)(i) and (h)(4)(ii) of this AD
apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining

approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(i) Related Information

(1) For more information about this AD,
contact Myra Kuck, Aerospace Engineer,
Cabin Safety/Mechanical & Environmental
Systems branch, ANM—-150L, FAA, Los
Angeles Aircraft Certification Office (ACO),
3960 Paramount Boulevard, Lakewood,
California 90712—4137; phone: 562-627—
5316; fax: 562—627-5210; email:
myra.j.kuck@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
Internet https://www.myboeingfleet.com. You
may view this referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
September 12, 2016.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2016-22697 Filed 9-21-16; 8:45 am|
BILLING CODE 4910-13-P

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

15 CFR Part 2004
[Docket Number USTR-2016-0016]
RIN 0350-AA10

Production or Disclosure of Records,
Information and Employee Testimony
in Legal Proceedings

AGENCY: Office of the United States
Trade Representative.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of the United
States Trade Representative (USTR) is
renaming and reorganizing part 2004 to
include all of the rules governing
disclosure of records and information by
USTR. Part 2004 will include four
subparts—subpart A will contain
definitions used throughout part 2004,
subpart B will implement the Freedom
of Information Act, subpart C will
implement the Privacy Act of 1974, and
subpart D will govern how USTR
responds to official demands and
informal requests for records,
information or employee testimony in
connection with legal proceedings in
which neither the United States nor
USTR is a party. This proposed rule
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would establish subpart A, which
contains definitions used throughout
part 2004, and subpart D, which
includes the requirements and
procedures for demanding or requesting
parties to submit demands or requests,
and factors for USTR to consider in
determining whether USTR employees
will provide records, information or
testimony relating to their official
duties.

DATES: We must receive your written
comments on or before November 21,
2016.

ADDRESSES: You should submit written
comments through the Federal
eRulemaking Portal: http://
www.regulations.gov. The docket
number for this rulemaking is USTR-
2016—-0016. USTR invites comments on
all aspects of the proposed rule, and
will revise the language as appropriate
after taking all timely comments into
consideration. Copies of all comments
will be available for public viewing at
www.regulations.gov upon completion
of processing. You can view a
submission by entering the docket
number USTR-2016-0016 in the search
field at http://www.regulations.gov. We
will post comments without change and
will include any personal information
you provide, such as your name,
mailing address, email address, and
telephone number.

FOR FURTHER INFORMATION CONTACT:
Janice Kaye, Monique Ricker or Melissa
Keppel, Office of General Counsel,
United States Trade Representative,
Anacostia Naval Annex, Building 410/
Door 123, 250 Murray Lane SW.,
Washington, DC 20509, jkaye@
ustr.eop.gov; mricker@ustr.eop.gov;
mkeppel@ustr.eop.gov; 202—395-3150.
SUPPLEMENTARY INFORMATION:

I. Background

Federal agencies often receive formal
demands (including subpoenas) or
informal requests to produce records,
information or testimony in judicial,
legislative or administrative proceedings
in which those agencies or the United
States is not a named party. Many
federal agencies have issued regulations
to address the submission, evaluation
and processing of these demands or
requests. They have done so because
responding to these demands or
requests can be burdensome, may
disrupt an agency employee’s work
schedule, may involve the agency in
issues unrelated to its responsibilities,
may divert agency resources from
accomplishing mission critical
functions, and may impede the agency’s
accomplishment of its mission and
goals. Standard rules alleviate these

difficulties by ensuring timely notice
and centralized, objective decision
making. The United States Supreme
Court upheld this type of regulation in
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951), holding that
agencies may issue rules governing
record production and employee
testimony. These rules are commonly
referred to as “Touhy rules.”

The proposed rule will establish a
USTR Touhy rule that governs the
process we use to authorize or deny
such demands. It prohibits USTR
employees from producing records,
information or testimony in response to
demands or requests, unless the
demands or requests comply with the
rule, and USTR grants permission for
the production. Compliance with the
rule is necessary, but not sufficient, for
production to occur. The rule identifies
the information that demanding or
requesting parties must provide and the
factors that USTR may consider when
evaluating demands or requests.

We are renaming and reorganizing 15
CFR part 2004, which will include all of
the rules governing disclosure of records
and information by USTR. Part 2004
will include four subparts—subpart A
will contain definitions used throughout
part 2004, subpart B will implement the
Freedom of Information Act, 5 U.S.C.
552, subpart C will implement the
Privacy Act of 1974, 5 U.S.C. 552a, and
subpart D will establish the USTR
Touhy rule.

II. Section-by-Section Analysis
Subpart A: Definitions

Section 2004.0—Definitions: This
section sets forth definitions of select
terms that are used throughout Part
2004.

Subpart D: Touhy Rule

Section 2004.30—Purpose and scope:
This section describes the proposed
rule’s scope, which includes internal
agency operations. It also sets forth the
rule’s purpose, which is to specify the
manner in which, and standards by
which, demands or requests for records,
information or testimony must be
submitted, evaluated and processed.

Section 2004.31—Definitions: This
section defines terms relevant to this
subpart.

Section 2004.32—Production
prohibited unless approved: This
section bars producing USTR records,
information or testimony in response to
a demand or request without proper
written authorization.

Section 2004.33—Factors the General
Counsel May Consider: This section sets
forth factors that the USTR General

Counsel may consider when evaluating
demands or requests.

Section 2004.34—Submitting
demands and requests: This section
describes the manner in which demands
or requests for USTR records,
information or testimony must be
submitted. It prescribes the information
that must be included in the demand or
request and explains limitations on the
scope of production or testimony. It also
explains the consequences of failing to
meet requirements in this subpart and
the limited instances in which we may
waive them.

Section 2004.35—Processing
demands and requests: This section
describes how we will process demands
or requests and establishes deadlines.

Section 2004.36—Restrictions that
apply to testimony: This section
authorizes the imposition of conditions
on USTR employee testimony.

Section 2004.37—Restrictions that
apply to released records and
information: This section authorizes the
imposition of conditions on production
of USTR records or information.

Section 2004.38—In the event of an
adverse ruling: This section directs
persons in possession of USTR
information to decline to comply with a
court order that conflicts with a USTR
determination. It establishes an
administrative mechanism by which
parties aggrieved by a USTR
determination about a demand or
request may seek reconsideration of that
determination. This section also
establishes a petition for USTR
reconsideration as a prerequisite to
judicial review.

Section 2004.39—Fees: This section
describes USTR’s entitlement to fees
arising from the production of requested
records, information or testimony.

III. Regulatory Flexibility Act

USTR has considered the impact of
the proposed rule and determined that
if adopted as a final rule it is not likely
to have a significant economic impact
on a substantial number of small
business entities because it is applicable
only to USTR’s internal operations and
legal obligations. See 5 U.S.C. 601 et
seq.

IV. Paperwork Reduction Act

The proposed rule does not contain
any information collection requirement
that requires the approval of the Office
of Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

List of Subjects in 15 CFR Part 2004

Administrative practice and
procedure, Courts, Disclosure,


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:mricker@ustr.eop.gov
mailto:mkeppel@ustr.eop.gov
http://www.regulations.gov
mailto:jkaye@ustr.eop.gov
mailto:jkaye@ustr.eop.gov

Federal Register/Vol. 81, No. 184/ Thursday, September 22, 2016 /Proposed Rules

65311

Exemptions, Freedom of information,
Government employees, Privacy,
Records, Subpoenas, Testimony.

m For the reasons stated in the preamble,
the Office of the United States Trade
Representative is proposing to revise
part 2004 of chapter XX of title 15 of the
Code of Federal Regulations to read as
follows:

PART 2004—DISCLOSURE OF
RECORDS AND INFORMATION

Subpart A—Definitions

Sec.
2004.0 Definitions.

Subpart B—Freedom of Information Act
Policies and Procedures

2004.1 through 2004.9 [Reserved]

Subpart C—Privacy Act Policies and
Procedures

2004.10 through 2004.29 [Reserved]

Subpart D—Production or Disclosure of

Records, Information and Employee

Testimony in Legal Proceedings

2004.30 Purpose and scope.

2004.31 Definitions.

2004.32 Production prohibited unless
approved.

2004.33 Factors the General Counsel may
consider.

2004.34 Submitting demands and requests.

2004.35 Processing demands and requests.

2004.36 Restrictions that apply to
testimony.

2004.37 Restrictions that apply to released
records or information.

2004.38 In the event of an adverse ruling.

2004.39 Fees.

Subpart A—Definitions

Authority: 19 U.S.C. 2171(e)(3).

§2004.0 Definitions.

For purposes of this part:

Days, unless otherwise indicated,
means working days, and does not
include Saturdays, Sundays, and legal
public holidays. If the last day of a
specified period falls on a Saturday,
Sunday, or legal public holiday, the
period will be extended until the next
working day.

FOIA means the Freedom of
Information Act, as amended, 5 U.S.C.
552.

Privacy Act means the Privacy Act of
1974, as amended, 5 U.S.C. 552a.

USTR means the Office of the United
States Trade Representative.

Subpart D—Production or Disclosure
of USTR Records, Information and
Employee Testimony in Legal
Proceedings

Authority: 5 U.S.C. 301; 19 U.S.C.
2171(e)(3).

§2004.30 Purpose and scope.

(a) Why are we issuing this rule? This
subpart establishes the procedures
USTR will follow when any federal,
state or local government court or other
authority seeks production of USTR
records or information, or testimony
relating to an employee’s official duties,
in the context of a legal proceeding.
Parties seeking records, information or
testimony must comply with these
requirements when submitting demands
or requests to USTR.

(b) What does this rule cover? This
subpart applies to demands or requests
for records, information or testimony in
legal proceedings in which USTR is not
a named party. It does not apply to:
Demands or requests for a USTR
employee to testify as to facts or events
that are unrelated to his or her official
duties or to USTR’s functions; FOIA or
Privacy Act requests; or Congressional
demands or requests for records or
testimony.

(c) Not a waiver. (1) By providing
these policies and procedures, USTR
does not waive the sovereign immunity
of the United States.

(2) The production of records,
information or testimony pursuant to
this subpart does not constitute a waiver
by USTR of any privilege.

(d) This subpart provides guidance for
USTR’s internal operations and does not
create any right or benefit, substantive
or procedural, that a party may rely
upon in any legal proceeding against
USTR or the United States.

§2004.31 Definitions.

For purposes of this subpart:

Demand means a request, order,
subpoena or other demand of a federal,
state or local court or other authority for
records, information or employee
testimony in a legal proceeding in
which USTR is not a named party.

Employee means any current or
former employee or officer of USTR,
including contractors, detailees, interns,
and any individual who has served or
is serving in any consulting or advisory
capacity to USTR, whether formal or
informal.

General Counsel means USTR’s
General Counsel or a person within
USTR’s Office of General Counsel to
whom the General Counsel has
delegated authority to act under this
subpart.

Legal proceeding means any matter,
including all phases of litigation, before
a court of law, administrative board or
tribunal, commission, administrative
law judge, hearing officer, or other body
that conducts a legal or administrative
proceeding.

Records or Information means all
documents and materials that are USTR
agency records under the FOIA; any
original or copy of a record or other
property, no matter what media,
contained in USTR files; and any other
information or materials acquired by a
USTR employee in the performance of
his or her official duties or because of
his or her official status.

Request means any informal request,
by whatever method, in connection with
a legal proceeding, seeking production
of records, information or testimony that
has not been ordered by a court or other
competent authority.

Testimony means any written or oral
statements, including depositions,
answers to interrogatories, affidavits,
declarations and recorded interviews
made by an individual about USTR
information in connection with a legal
proceeding.

§2004.32 Production prohibited unless
approved.

(a) Approval required. An employee
or any other person or entity in
possession of records or information
may not produce those records or
information, or provide any testimony
related to the records or information, in
response to any demand or request
without prior written approval from the
General Counsel.

(b) Penalties. Any person or entity
that fails to comply with this subpart
may be subject to the penalties provided
in 18 U.S.C. 641 and other applicable
laws. A current employee also may be
subject to administrative or disciplinary
proceedings.

§2004.33 Factors the General Counsel
may consider.

The General Counsel may grant an
employee permission to testify
regarding USTR matters and to produce
records and information in response to
a demand or request. Among the
relevant factors the General Counsel
may consider in making this
determination are whether:

(a) The requested records, information
or testimony are reasonable in scope,
relevant and material to the pending
action, and unavailable from other
sources such as a non-USTR employee,
or a USTR employee other than the
employee named.

(b) Production of the records,
information or testimony might result in
USTR appearing to favor one litigant
over another.

(c) USTR has an interest in the
decision that may be rendered in the
legal proceeding.

(d) Approving the demand or request
would assist or hinder USTR in
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performing statutory duties or unduly
burden USTR resources.

(e) The demand or request is unduly
burdensome or otherwise inappropriate
under the rules of discovery or
procedure governing the case or matter
in which the demand or request arose.

(f) Production of the records,
information or testimony might violate
or be inconsistent with a statute,
Executive Order, regulation or other
legal authority.

(g) Disclosure, including release in
camera, is appropriate or necessary
under the relevant substantive law
concerning privilege.

(h) Disclosure, except when in camera
and necessary to assert a claim of
privilege, would reveal information
properly classified or other matters
exempt from unrestricted disclosure.

(i) Disclosure would interfere with
ongoing enforcement proceedings,
compromise constitutional rights, reveal
the identity of an intelligence source or
confidential informant, or disclose trade
secrets or similarly confidential
commercial or financial information.

(j) Any other appropriate factor.

§2004.34 Submitting demands and
requests.

(a) Where do I send a demand or
request? To make a demand or request
for records, information or testimony
you should write directly to the General
Counsel. Heightened security delays
mail delivery. To avoid mail delivery
delays, we strongly suggest that you
email your demand or request to
TOUHY@ustr.eop.gov. The mailing
address is General Counsel, Office of the
United States Trade Representative,
Anacostia Naval Annex, Building 410/
Door 123, 250 Murray Lane SW.,
Washington, DC 20509. To ensure
delivery, you should mark the subject
line of your email or your envelope and
letter “Touhy Request.”

(b) When should I submit it? You
should submit your demand or request
at least 45 calendar days in advance of
the date on which the records,
information or testimony is needed.

(c) What must be included? A demand
or request must include an affidavit or,
if that is not feasible, a clear and concise
statement by the party or his or her
counsel summarizing the legal and
factual issues in the proceeding and
explaining how the records, information
or testimony will contribute
substantially to the resolution of one or
more specifically identified issues.

A demand or request for testimony
also must include an estimate of the
amount of time that the employee will
need to devote to the process of
testifying (including anticipated travel

time and anticipated duration of round
trip travel), plus a showing that no
document or the testimony of non-USTR
persons, including retained experts,
could suffice in lieu of the employee’s
testimony.

(d) Limits. The General Counsel will
limit any authorization for testimony to
the scope of the demand, and the scope
of permissible production of records
and information to that set forth in the
written authorization.

(e) Failure to meet requirements and
exceptions. USTR may oppose any
demand or request that does not meet
the requirements set forth in this
subpart. The General Counsel may grant
exceptions to the requirements in this
subpart upon a showing of compelling
need, to promote a significant interest of
USTR or the United States, or for other
good cause.

§2004.35 Processing demands and
requests.

(a) The General Counsel will review a
request or demand to produce or
disclose records, information or
testimony and determine whether, or
under what conditions, to authorize the
employee to testify regarding USTR
matters or produce records and
information. The General Counsel will
notify the requester of the final
determination, the reasons for the grant
or denial of the demand or request, and
any conditions on disclosure.

(b) When necessary, the General
Counsel will coordinate with the U.S.
Department of Justice to file appropriate
motions, including motions to remove
the matter to Federal court, to quash, or
to obtain a protective order.

(c) The General Counsel will process
demands and requests in the order in
which they are received. Absent
unusual circumstances and depending
on the scope of the demand or request,
the General Counsel will respond
within 45 calendar days of the date
USTR receives all information necessary
to evaluate the demand or request.

§2004.36 Restrictions that apply to
testimony.

(a) The General Counsel may impose
conditions or restrictions on the
testimony of USTR employees
including, for example, limiting the
scope of testimony or requiring the
requester and other parties to the legal
proceeding to agree that the testimony
transcript will be kept under seal or will
only be used or made available in the
particular legal proceeding for which
testimony was requested. The General
Counsel also may require a copy of the
testimony transcript at the requester’s
expense.

(b) USTR may offer the employee’s
written declaration in lieu of testimony.

(c) If authorized to testify pursuant to
this subpart, an employee may testify as
to relevant facts within his or her
personal knowledge, but, unless
specifically authorized to do so by the
General Counsel, the employee must
not:

(1) Disclose classified, confidential or
privileged information; or

(2) For a current USTR employee,
testify as an expert or opinion witness
with regard to any matter arising out of
the employee’s official duties or USTR’s
mission or functions, unless testimony
is provided on behalf of the United
States. A former employee can provide
expert or opinion testimony where the
testimony involves only general
expertise gained while employed as a
USTR employee.

§2004.37 Restrictions that apply to
released records and information.

(a) The General Counsel may impose
conditions or restrictions on the release
of records and information, including
requiring the parties to the legal
proceeding to obtain a protective order
or to execute a confidentiality
agreement to limit access and further
disclosure. The terms of a protective
order or confidentiality agreement must
be acceptable to the General Counsel. In
cases where protective orders or
confidentiality agreements already have
been executed, USTR may condition the
release of records and information on an
amendment to the existing protective
order or confidentiality agreement.

(b) If the General Counsel so
determines, USTR may present original
records for examination in response to
a demand or request, but the records
cannot be marked or altered or
presented as evidence or otherwise used
in a manner by which they could lose
their status as original records. In lieu
of original records, certified copies will
be presented for evidentiary purposes.
(See 28 U.S.C. 1733).

§2004.38 In the event of an adverse ruling.

(a) Notwithstanding USTR’s rejection
of a demand or request for records,
information or testimony, if a court or
other competent authority orders a
USTR employee to comply with the
demand, the employee promptly must
notify the General Counsel of the order,
and must respectfully decline to
comply, citing United States ex rel.
Touhy v. Ragen, 340 U.S. 462 (1951).

(b) To seek reconsideration of USTR’s
rejection of a demand or request, or of
any restrictions on receiving records,
information or testimony, a requester
must send a petition for reconsideration
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in accordance with § 2004.34(a) within
10 days of the date of the determination.
The petition must contain a clear and
concise statement of the basis for the
reconsideration with supporting
authorities. Determinations about
petitions for reconsideration are within
the discretion of the United States Trade
Representative or his/her designee, and
are final.

(c) Pursuant to section 704 of the
Administrative Procedure Act, 5 U.S.C.
704, a petition for reconsideration of a
final determination under this section is
a prerequisite to judicial review.

§2004.39 Fees.

(a) USTR may condition the
production of records, information or an
employee’s appearance on advance
payment of reasonable costs, which may
include but are not limited to those
associated with employee search time,
copying, computer usage, and
certifications.

(b) Witness fees will include fees,
expenses and allowances prescribed by
the rules applicable to the particular
legal proceeding. If no fees are
prescribed, USTR will base fees on the
rule of the federal district court closest
to the location where the witness will
appear. Such fees may include but are
not limited to time for preparation,
travel and attendance at the legal
proceeding.

Janice Kaye,

Chief Counsel for Administrative Law, Office
of the U.S. Trade Representative.

[FR Doc. 2016—22864 Filed 9-21-16; 8:45 am|
BILLING CODE 3290-F6—P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 38
RIN 2900-AP74

Authority To Solicit Gifts and
Donations; Withdrawal

AGENCY: Department of Veterans Affairs.
ACTION: Withdrawal of proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is withdrawing VA’s
proposed rulemaking, published on July
11, 2016, to amend its regulation giving
the Under Secretary of Memorial Affairs
(USMA), or his designee, authority to
solicit gifts and donations. VA received
two supportive comments and no
adverse comments concerning the
proposed rule and its companion
substantially identical direct final rule
published in the Federal Register on the
same date. Accordingly, this document

withdraws as unnecessary the proposed
rule.

DATES: The proposed rule published on
July 11, 2016, 81 FR 44827, is
withdrawn.

FOR FURTHER INFORMATION CONTACT:
Thomas Howard, Chief of Staff, National
Cemetery Administration (NCA),
Department of Veterans Affairs, (40A),
810 Vermont Avenue NW., Washington,
DC 20420, (202) 461-6215. (This is not
a toll-free number.)
SUPPLEMENTARY INFORMATION: In a
proposed rule published in the Federal
Register on July 11, 2016, 81 FR 44827,
VA proposed to amend 38 Code of
Federal Regulations (CFR) 38.603(b) that
prohibits the solicitation of
contributions. On the same date, VA
published a substantially identical
direct final rule at 81 FR 44792. The
direct final rule and proposed rule each
provided a 30-day comment period that
ended on August 10, 2016. Two public
comments were received, both in
support of the rulemakings. Because no
adverse comments were received, VA is
withdrawing the proposed rule as
unnecessary. In a companion document
in this issue of the Federal Register, VA
is confirming the effective date of
September 9, 2016 for the direct final
rule, RIN 2900-AP75, published at 81
FR 44792.
Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Gina
S. Farrisee, Deputy Chief of Staff,
Department of Veterans Affairs,
approved this document on September
16, 2016, for publication.

Dated: September 19, 2016.
Jeffrey Martin,

Office Program Manager, Office of Regulation
Policy & Management, Office of the Secretary,
Department of Veterans Affairs.

[FR Doc. 2016—-22833 Filed 9-21-16; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2016-0359; FRL-9952-73—
Region 4]

Air Plan Approval; TN; Revisions to the
Knox County Portion of the TN SIP

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
State Implementation Plan (SIP)
revision submitted by the State of
Tennessee, through the Tennessee
Department of Environment and
Conservation (TDEC), on January 11,
2016. The proposed revision was
submitted by TDEC on behalf of the
Knox County Department of Air Quality
Management, which has jurisdiction
over Knox County, Tennessee. The
revision that EPA is proposing for
approval amends the Knox County Air
Quality Management Department’s
regulations, which are part of the
Tennessee SIP, to address EPA’s startup,
shutdown, and malfunction (SSM) SIP
call for Knox County. EPA is proposing
approval of the January 11, 2016, SIP
revision because the Agency has
determined that it is in accordance with
the requirements for SIP provisions
under the Clean Air Act (CAA or Act).
DATES: Comments must be received on
or before October 24, 2016.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2016-0359 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Madolyn Sanchez, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9644.
Ms. Sanchez can also be reached via
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electronic mail at sanchez.madolyn@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. What action is EPA proposing today?

EPA is proposing to approve a
revision to the Tennessee SIP at Knox
County Regulation Section 32.0, “Use of
Evidence.” The revision would remove
the existing text of provision Section
32.1(C), which states: “A determination
that there has been a violation of these
regulations or orders issued pursuant
thereto shall not be used in any lawsuit
brought by any private citizen.” This
text would be replaced with
“(Reserved).” TDEC submitted the
January 11, 2016, SIP revision to
address EPA’s final action entitled
“State Implementation Plans: Response
to Petition for Rulemaking; Restatement
and Update of EPA’s SSM Policy
Applicable to SIPs; Findings of
Substantial Inadequacy; and SIP Calls
To Amend Provisions Applying to
Excess Emissions During Periods of
Startup, Shutdown and Malfunction,”
80 FR 33839 (June 12, 2015), hereafter
referred to as the “SSM SIP Action.”

II. What is the background for EPA’s
proposed action?

On June 30, 2011, the Sierra Club (the
Petitioner) filed a petition for
rulemaking with the EPA Administrator,
asking EPA to take action on specific
provisions in the SIPs of 39 states. The
petition included interrelated requests
concerning state rule treatment of excess
emissions by sources during periods of
SSM. Exemptions from emission limits
during periods of SSM exist in a number
of state rules, some of which were
adopted and approved into SIPs by EPA
many years ago. The petition alleged
that SSM exemptions undermine the
emission limits in SIPs and threaten
states’ abilities to achieve and maintain
compliance with national ambient air
quality standards, thereby threatening
public health and public welfare. The
Petitioner requested that EPA either (i)
notify the states of the substantial
inadequacies in their SIPs and finalize
a rule requiring them to revise their
plans pursuant to CAA section 110(k)(5)
(referred to as a ““SIP call”’), or (ii)
determine that EPA’s action approving
the implementation plan provisions was
in error and revise those approvals so
that the SIPs are brought into
compliance with the requirements of the
CAA pursuant to CAA section 110(k)(6).

On February 22, 2013 (78 FR 12459),
EPA proposed an action that would
either grant or deny the Sierra Club
petition with respect to each of the SIP
provisions alleged to be inconsistent

with the CAA. That proposal
summarizes EPA’s review of all of the
provisions that were identified in the
petition, providing a detailed analysis of
each provision and explaining how each
one either does or does not comply with
the CAA with regard to excess emission
events. For each SIP provision that
appeared to be inconsistent with the
CAA, EPA proposed to find that the
existing SIP provision was substantially
inadequate to meet CAA requirements
and thus proposed to issue a SIP call
under CAA section 110(k)(5) of the
CAA.

On May 22, 2015, the EPA
Administrator signed the final SSM SIP
Action. That action responds to the
Sierra Club petition by granting it with
respect to the provisions determined to
be deficient and denying it with respect
to the others. The final action responds
to all public comments received on the
proposed action and calls for 36 states
to submit corrective SIP revisions by
November 22, 2016, to bring specified
provisions into compliance with the
CAA. In addition, the final action
reiterates EPA’s interpretation of the
CAA regarding excess emissions during
SSM periods and clarifies EPA’s
longstanding SSM Policy as it applies to
SIPs.

With regard to the Knox County
portion of the Tennessee SIP, the
Petitioner objected to Regulation
32.1(C), arguing that the provision
prevents required reports of SSM
conditions from being used as evidence
in citizen suits, thereby undermining
the express authorization of citizen
enforcement actions under the CAA.
After consideration of public comments
on the SSM SIP proposal, EPA agreed
that the Knox County rule is
inconsistent with the fundamental
requirements of CAA sections 113(e)(1),
114(c) and 304 and the credible
evidence rule? for the reasons fully
explained in Section IX.E.11 of the SSM
SIP proposal. Therefore, EPA
determined in its final SIP call action
that Knox County Regulation 32.1(C) is
substantially inadequate to meet CAA
requirements and thus issued a SIP call
requiring the State to submit a
corrective SIP revision addressing this
provision. See 80 FR 33965.

ITI. Why is EPA proposing this action?
In the SSM SIP Action, EPA granted
the Sierra Club’s petition with respect to

Knox County Regulation 32.1(C),
finding this 